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I XT II 01) i'CTIOX 


I. Article 18 of the Statu te of the International Law jCommission pro- 
vides that “the Commission shall survey the whole., field of international 
law with a view to selecting topics for codification, having in mind existing 
drafts whether governmental or not '. The same article, lai’SL.dQt£ 0 _iJiat 
“when the Commission considers that the codificationof a particul ar top ic 
is necessary or desirable, it shall submit its recommendations. .to” tlitTGeneral 
Assembly”. 

The second session of t he General A ssembly by resolution . 175 (II) in- 
structed the Secretary-General, to do j he necessar y pr eparatory work for 'the 
beginning of the activity of the International Law Commission. The reso- 
lution reads as follows; 


175 (11). Preparation by the Secret ariat of t he work, of the 
International Law jC&aMIssiosL — ~ 


The General Assemb ly 

Considering that, in accordance with Article 98 of the, Charter, the 
Secretary-General performs all such functions as are entrusted to him 
by the Organs of the Umle'd A'ationsT 


Considering that, in the interv al betwe en, thp first and the secon d 
sessions of the General Assembl y, the Secretariat of the United Nations 
contfibutTTtoThTltl3YlZOiiEQEkms-EeReCTfting4h€- progressive dea?l- 


opment of inter national law' and~It s~codmcation, 


Instructs the "Secretary-General to do the necessary preparatory work 
for the-begiiroirrg of thraHm tyo Fthe International Law, Commission.. 
particularly with regard to the questions referred to it by the second 
sessfOrr-of-the Gefi'Sfar Assembly, such a s the draft de claration on 
right5~and 'dtttierof~5l.aies^ 

Hundred and twenty-third plenary meeting, 

2i November 194J. 


The object of this memorandum is to present consid eration? 
before mayTarilifaM -tb ^ arr^mpU4 wmtJ- 

of its preliminary task'aFehvisage d in artic le 




PART 1 


The Function of the Commission and the Selection 
of Topics for Codification 

2. The selection of topics for codification must depend to a large extent 
upon the meaning which the Commission will attach to the term “codifica- 
tion 1 ’ having regal'd to its Statute, to the discussions which preceded it, and 
to the experience of the previous efforts at codification. In article 15 of the 
Statute of the Commission it is stated that “the expression ‘codification of 
international law’ is used for convenience as meaning the more precise 
formulation and systematization of rules of international law in the fields 
where there already has been extensive state practice, precedent and doc- 
trine”. This is so as distinguished from the expression “progressive de- 
velopment of international law” which, in the words of the same article, 
“is used for convenience as meaning the preparation of draft conventions 
on subjects which have not yet been regulated by international law or in 
regard to which the law has not as yet sufficiently developed in the prac- 
tice of states”. 

3. These definitions of what constituted progressive developip£nt” and 

“cpdiflcati3^” were adopted for the sake of coh?Elriei^^ it 

m^cJbe-as$umed that there was no intention that the Commission should 
limit itself, in the matter of codification, to mere recording, in a systema- 
tized form, of the existing law, i.e. of the law as to which there exists an 
agreed body of rules. The discussions of the Committee on the Progressive 
Development of International Law and its Codification of 12 May-17 June 
1947 revealed general agreement on this aspect of the subject. In the 
statement made on 20 May 1947, the Rapporteur of the Committee, Pro- 
fessor Brierly, expressed full approval of the view that codification cannot 
be limited to declaring existing law. He said: 

“As soon as you set out to do this, you discover that the existing law is 
often uncertain, that for one reason or another there are gaps in it which 
are not covered. If you were to disregard these uncertainties and these 
gaps and simply include in your code rules of existing law which are abso- 
lutely certain and clear, the work would have little value. Hence, the 
codifier, if he is competent for his work, will make suggestions of his own; 
where the rule is uncertain, he will suggest which is the better view; where 
a gap exists he will suggest how it can best be filled. If he makes It clear 
what he is doing, tabulates the existing authorities, fairly examines the argu- 
ments pro and con, he will be doing his work properly. But it is true 
that in this aspect of his work he will be suggesting legislation— he will be 
working on lex, ferenda , not the lex lata — he will be extending the , law 
and not merely stating the law that exists.” 1 

•Similarly, in his final report, as approved by the Committee, the 

Rapporteur said: 

♦ 

1 A/AC.10/50, p. 3. 



“For the codification of international law, the Committee tecognized that 
no dear-cut distinction between the formulation of the law* as it ought to 
l>e could be rigidly maintained in practice. It was pointed out that in any 
work of codification, the codifier inevitably has to fill in gaps in and amend 
the law* in the light of new* developments/’ 2 

In its final report the Committee recognized that '‘the terms employed 
'progressive development’ and ‘codification’ are not mutually exclusive, as, 
for example, in cases where the formulation and systematization of the exist- 
ing law* may lead to the conclusion that some new rule should be suggested 
[or adoption by states”. 3 

4. The same interpretation of the task of the Commission w*as given 
expression in the course of the deliberations of the General Assembly and 
of its Legal Committee which in November 1947 adopted the Statute of the 
Commission. 4 It will be noted that the provisional definition adopted in 
article 15 of the Statute of the Commission does not refer to the more precise 
formulation and systematization of rules of international law* as to which 
there is substantial agreement. The Statute refers to fields “w*here there 
already has been extensive state practice, precedent and doctrine”. 

5. In adopting that view* of the task of the Commission in the matter 
of codification as not confined to a mere restatement of the existing law*, 
the Codification Committee and the Legal Committee w*ere following the 
experience of the w*ork of codification under the League of Nations. The 
problem confronted the Committee of Experts at the very outset of its 
activity. At the first session of the Committee, held from 1-8 April 1925, 
most of its members emphasized that its task w r ent beyond that of registra- 
tion of existing law*. The considerations adduced by the members of the 
Committee in support of that view are persuasive, and it may be useful to 
cite some of them. Thus Dr. Suarez said: 

“The task of the Committee should not be limited to a systematic cata- 
loguing of questions of an international administrative character, but 
should endeavour to reach solutions and to prepare agreements on disputed 

* A/AC.1Q/50, p. 7. 

* A/AC.lO/51,p. 4. The merely relative and provisional value of definitions adopted in 
this matter may be gauged by the tact that in its communication addressed in 1931 
to the Council of the League of Nations in connexion with the future work of codifica- 
tion. the British Government used the term "codification” in the sense in which 
“development” is used in the Statute of the Commission. It described codification as 
“free acceptance, by means of law-making conventions, of certain rules by which the 
parties to such conventions agree to abide in their mutual relations”. The process defined 
ta the Statute of the Commission as “codification*' was described in the British memo- 
randum as “consolidation”, i.e,, “the ascertainment and establishment in precise and 
accurate legal phraseology' of rules of international law which have already come 
into existence”: League of Nations, Official Journal, Special Supplement No, 94 , pp. 101- 
114, at p. 10 %. 

4 Thus M* Castberg was of the opinion that no sharp distinction should be made be- 
tween codification and progressive development. In his view, the International Law 
Cmsdsion should be free to explore the field of international law without being 
a*ccs*ai&y bound by international precedent: Sixth Committee, 25 September 1947. 
'■pc iff, , (A/C^/SR. t ST) . 
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questions. Many questions were in dispute, not because they were insoluble, 
but because hitherto there had been no impartial legal authority which was 
above suspicion and in a position to suggest conclusions or arrive at a gen- 
eral modus vivendi. In his view, the task of the Committee was not merely 
passive and confined to codifying points on which the States seemed to be 
in agreement. The Committee had also an active mission in the sense of 
drawing attention to general principles and seeking general conclusions, and 
of settling questions in regard to which the modern international com- 
munity of interests made it necessary to secure legal uniformity/' 5 

Professor Diena reiterated that view. He expressed the hope that the 
members of the Committee would “probably consider that they should not 
content themselves with registering results already obtained, but that they 
ought to contribute as fas as possible to the progress of international law”. 6 
Dr. Rundstein, a Polish jurist of distinction and experience, expressed him- 
self in terms even more emphatic: 

“ The codification of international law was an act of legislation . It w T as a 
legislative process in th^TSroad sense of the term, it was necessary to dis- 
tinguish from codification a process which in Anglo-Saxon law was known 
as ‘consolidation’. Consolidation would be equivalent to a mere act of 
registration— that was to say, the arrangement and classification of rules 
already existing. 

“He regarded codification as a creative process. By unifying existing rules, 
it discovered new rules which were inherent in them, and crystallised the 
principles which emerged from legal and customary practice/" 7 

Professor Brierly insisted that “the Committee should endeavour to find 
those subjects of international law which were of practical, not of theore- 
tical interest and, if possible, to choose questions which, in the present 
condition of international law, were causing difficulties to Government by 
international agreement”. 8 Professor De Visscher pointed out that “codi- 
fication, even in its. strictest sense, always implied a certain legislative ele- 
ment, as it aimed at achieving a certain uniformity and at reducing to a 
minimum the differences which existed between the various schools”.® 

6. This insistence on the legislative aspect of the work of the Committee 
was not due to the absence of suggestions outlining the possibilities of a 
mere restatement. Thus Mr. Wickersham drew attention to the work, in 
the United States, of the Commissioners of Uniform State Legislation and, 
in particular, of the American Law Institute with regard to so-called re- 
statements of various topics of customary law which, after full discussion 
and adoption by the ‘Institute, would be treated by the courts as reliable 
statements of the existing law. 10 

* Minutes of the First Session , 1925, p. 7. 

•Ibid., p. 8. 

* ? Ibid., p. 14. 

* Ibid., p. 17. 

'Ibid.? p. 25. 

p. 7. 
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7. In fact, the terms of reference of the Committee indicated with some 
clarity that its work was not to be confined to a passive registration of the 
existing law. The preamble oi the resolution adopted by the Assembly 
in September 1924 and requesting the Council to convene the Committee 
of Experts referred to the “‘legislative needs of international relations”. 
At the Isi’vl meeting oi the Cnmmmee, its Chairman put on record the view 
that “it was difficult to believe that the League of Nations, in setting 
up the Committee of Experts, desired to limit the activity of the Com- 
mittee to a codification which was nothing more than a process of regis- 
traiion“. 3S Subsequently, the resolution oi the Assembly of 27 September 
1927, declared that codification “should not confine itself to the mere 
registration of the existing rules, but should aim at adapting them as 
far as possible to the contemporary conditions of international life”. 

8. In so far as the Hague Codification Conference of 1930 achieved 
positive results, in particular in the field of the law of nationality, it 
was generally recognized that its work was largely legislative in character. 
The true position in the matter was put with some clarity by one of the 
United States delegates to the Conference. He said: 

“Early in the discussions at the recent Hague Conference it was realized 
that there was little international law on the subject of nationality which 
could be codified, if ‘codification’ is to be limited to the reduction to 
writing of rules of law already agreed upon by states. The idea of such 
a declaration of existing law was, therefore, early discarded at the Con- 
ference, and all efforts were directed toward the formulation of a con- 
vention to embody rules governing conflicts of nationality laws, regardless 
of whether such rules declared old law or made new law.” 12 

In fact, it was pointed out that article 18 of the Convention on Certain 
Questions Relating to the Conflict of Nationality Laws declared that “the 
inclusion of the above mentioned principles and rules in the convention 
should in no way be deemed to prejudice the question whether they do 
or do not already form a part of international law”. The two principal 
protocols adopted at the Conference— that relating to the obligations of 
military service of persons of double nationality and that referring to the 
deportation of persons deprived of their nationality while abroad— were 
distinctly legislative in character. Governments represented at the Con- 
ference shared in that interpretation of its work. In fact, when the 
Assembly of the League of Nations laid down in 1927 the broad principles 
of the Conference to be convened, it adopted the recommendation of its 
First Committee to the effect that “the Governments which might be in- 
vited to the Conference should be informed that the codification effort 
to be undertaken by the First Codification Conference must aim at adapting 
existing rales to contemporary conditions”. 13 It may be added that the 
experience of the Hague Codification Conference was, in this respect, a 

** Minute* of fke First Session, 1925, p. 15. 

** Flournoy in American Journal of International Law, 24 (1930) , p. 468. 

“Ctgkiei Journal of the League of ^Nations, 1927, Special Supplement No, 55. 
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repetition of the history of some previous international instruments— such 
as the Declaration of London of 1909—' which, although described at the 
outset as merely aiming at codifying existing international law, were in 
fact to a large extent of a legislative character. 14 

9. The experience of the Hague Codification Conference of 19S0 and 
of the entire work of codification under the auspices of the League of 
Nations led most Governments to a firm rejection of the view that codi- 
fication can— or ought properly to— be confined to those branches of 
international law with regard to which there exists a full and clear agree- 
ment as ascertained by a uniform governmental practice, judicial precedent 
and doctrine. Some of the reasons underlying this attitude have been 
stated by Governments; others, no less cogent, are closely related to the 
question of the standards of selection of topics for codification. It is there- 
fore necessary to set them out in some detail. 

10. In the first instance, there are only very few branches of international 
law with regard to which it can be said that they exhibit such a pro- 
nounced measure of agreement in the practice of States as to call for 
no more than what has been called consolidating codification. The survey 
undertaken in part II of this memorandum shows that while in most 
branches of international law there is a common basis of agreement on 
principle, there is a wide divergence of practice in the matter of its detailed 
application. This applies even to questions with regard to which, because 
of the vast amount of existing practice, it has been customary to assume 
an almost universal measure of agreement— as, for instance, on the subject 
of the law relating to consuls or to jurisdictional immunities of States. 
Thus, with regard to the former subject, we find the following observation 
on the part of the authors of the Harvard Research Draft Convention: 
“A perusal of the material indicates that comparatively few of the func- 
tions and privileges of consuls are established by universal international 
law. Thus a code on the subject will be to a large extent legislation.” 15 
The authors of the Draft Convention on the Competence of Courts in 
regard to foreign States thought it necessary to append the following 
caveat: “The present draft convention is an endeavour to offer a set of 

14 Thus, with regard to the Declaration of London, Great Britain as the convening 
State informed the participating Powers that the main task of the Conference would 
not be “to deliberate de lege ferenda " but to “crystallize, in the shape of a few supple 
propositions, the questions on which it seems possible to lay down a guiding principle 
generally accepted”. The Declaration itself stated that “the Signatory Powers axe agreed 
that the rules contained in the following Chapters correspond in substance with the 
generally recognized principles of international law”. Actually, in vital matters— such as 
the application of the doctrine of continuous voyage to conditional and absolute con- 
traband, the Declaration created new law by way of compromise. For that reason 
article 65 provided that the Declaration must be accepted as a whole or not at alt 
When in 1916 the British and French Governments announced that they wohld no 
longer act upon the provisions of the Declaration, they did so in order, as stated in the 
announcement, that they might revert to the rules of customary international law 
‘as they existed prior to the Declaration. 

A 5 At p. 214. 
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rules on this subject which may prove acceptable to the States of the 
world. The convention does not purport to be merely a declaration of 
existing international In the matter of piracy-another subject 

abundantly covered by international practice-the discussions before the 
Committee of Experts revealed disagreement not only on matters of detail, 
but also with respect to the broad principle governing the subject. Thus 
M. Fromageot denied emphatically the right of a State to try a piratical 
^hip Using the flag of a foreign State. He insisted repeatedly that the 
trench Government had never recognized the right of jurisdiction by 
another country over a ship flying the French flag, and that a crime com- 
mitted on the high seas was justiciable only by the country whose flag the 
incriminated vessel flew . 17 

11. It is clear that if the task of the International Law’ Commission were 
confined to fields with regard to which there is a full measure of agree- 
ment among States, the scope of its task would be reduced to a bare 
minimum. It w r ould be reduced to matters of small compass the exclusive 
preoccupation with which w’ould impair from the very inception the 
stature and authority of the International Law Commission. The League 
of Nations Committee of Experts, the resources of which w T ere distinctly 
limited when compared with those available to the International Law 
Commission, consistently refused to become a party to any such interpre- 
tation of the scope of its function. It did not consider, for instance, that 
the subject of the revision of the classification of diplomatic agents merited 
its continued attention. 

12. The view may be put forward— and it has been put forward by 
jurists of high authority— that codification of international law ought not 
to be concerned with the detailed regulations of its various branches, but 
that it ought to be confined to laying down their general principles— 
“les grandes lignes ”. 18 If that view were adopted, the task of codification 
would undoubtedly be simplified and rendered easy. However, both the 
necessity for and the usefulness of any such course are open to question. 
The task, thus conceived, would hardly appear to be necessary. For there 
is no lack of wide agreement on general principles in most branches of 
international law. Neither would any appreciable measure of usefulness 
attach to the task of the Commission thus interpreted. What is required- 
fox the sake of the authority of international law, the alleviation of the 
task of international tribunals, and the removal of one of the traditional 
causes of the unwillingness of States to submit disputes to the compulsory 
jurisdiction of international tribunals— is the introduction of certainty, 
precision and uniformity in matters of detail. That task is in fact com- 
prised within the terms of reference of the International Law Commission. 

> 474. ^ 

n Mimtte* of the Third Session, 1927, p. 45. 

*See, Sor instance, the observations of Judge Alvarez in Annwirt de rimtittAe 4e 

international (1947) , pp, 5$, 54, 60, 61, 
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It will also be noted that, with regard to many matters, codification, if 

! imited to the ascertainment of the existing legal position, would amount 
o a mere registration of existing disagreements. 

t 

13. The second main objection to codification conceived as a mere regis- 
tration— in a systematized form— of the existing law is that it may crystal- 
lize the law in matters in which the existing rules are obsolete and unsatis- 
factory. Codification which constitutes a record of the past rather than a 
creative use of the existing materials— legal and others— for the purpose of 
regulating the life of the community is a brake upon progress. This factor 
was one of the reasons why some Members of the United Nations have 
expressed doubts as to the method of mere restatement by experts of the 
existing law. In the statement of the Dutch representative a warning was 
uttered against such restatement by experts as being a “purely static func- 
tion”. It was alleged that “it can only ‘freeze’ international law in the 
shape in which it is at a certain moment”. 19 There is probably no reason 
for such apprehension. For restatement— properly conceived and as, in fact, 
interpreted in the Statute of the International Law Commission— is not 
confined to a mere registration of the existing law. But the apprehension 
thus voiced is significant. It draws attention to the drawbacks and dangers 
of codification when regarded as confined to a statement of the existing 
law. There Is no compelling reason why the International Law Commission 
should be exposed to that danger and why it should attach a restrictive 
meaning to the term “codification”. This is not a question of creating new 
law on subjects which fall within the category of “progressive develop- 
ment of international law” for the reason that they have not yet been 
regulated by international law or that there is not as yet a sufficiently 
developed practice of States in regard to them. For there are subjects which 
have been regulated by international law, but the regulation of which is 
unsatisfactory and fragmentary. The law with regard to these subjects 
has sufficiently developed, but it has not developed in a manner compatible 
with the requirements of a peaceful and neighbourly intercourse of States. 
These subjects fall within the category of codification of international law 
as envisaged in article 15 of the Statute. 

14. Finally, codification conceived as confined to a mere registration, in 
a systematized form, of existing law would be open to the objection, 
often voiced by Governments in regard to conventions codifying interna- 
tional law, that it would be interpreted as a replacement of customary 
international law by what is in effect a treaty. The disadvantages of any 
such consummation have often been stated. It would expose what has 
hitherto enjoyed the unchallenged and secure authority of a customary 
rule to the uncertainties and vicissitudes of treaties in all phases of their 
creation and operation. It might be interpreted as doing away with those 
parts of customary law which it has failed to include within the orbit of 

“Committee on the Progressive Development of International Law and its Codifica- 
tion, statement by the Netherlands representative: A/ACUO/B; A/AC.IO/25. 
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the codifying instrument It is true that some international codifying con* 
ventions— such as the Fourth Hague Convention on the Rules and Cus- 
toms of War on Land and the Hague Convention on Certain Questions 
Relating to the Conflict of Nationality Laws- provide expressly that they 
do not derogate from customary international law; but the possibility of 
written codification being interpreted as laying down the existing law 
and no more has led some Governments to draw attention, in emphatic 
terms, to the drawbacks of that conception of codification .- 0 Some Gov- 
ernments have, because of these apprehended drawbacks, gone to the length 
of suggesting that codification should refrain from registering existing inter- 
national law and that it should “lay down rules -which it would appear 
desirable to introduce into international relations in regard to the subjects 
dcalth with /*- 0 It is not believed that such suggestions are likely to secure 


/ ** Statement of the Swiss Government in 1931 in connexion with the discussion of the 
* future work of codification (League Doc. A.ISflb) I931.V., p. 3.) Part of that statement 
may usefully b^quoted: “It is not the task of codification conference to register existing 
international law, but to lay dow T n rules which it would appear desirable to introduce 
into international relations in regard to the subjects dealt with. Their work should, 
therefore, mark an advance on the present state of international law. In certain cases, 
indeed, it -would be extremely difficult to say what the existing law really is, as it is 
not clearly known or is a matter of controversy. It would be most unfortunate if the 
attempt to discover an adequate solution of an important problem were abandoned 
on the ground that no such solution is to be found in the existing positive law. One 
of the fundamental tasks of codification conferences should be to choose between disputed 
rules and, within the limits of their agenda, to fill up the gaps in a law whose deficiencies 
and obscurities are obvious.” The relevant part of the statement of the French Gov- 
ernment ran as follows: “It is necessary to bear in mind that to attempt to nego- 
tiate and conclude conventions with the object of setting out the rules of customary 
law in the form of written law would involve a danger of creating unnecessary difficulties 
and, inter alia , of throwing doubt upon the existence of particular rules which an inter- 
national judge, as for example the Permanent Court of International Justice, would have 
been in a position to recognize. It appears, therefore, that codification by way of 
conventions ought not to be directed towards the lading down of rules which w T ould 
be declared to be already part of existing international law.” (Ibid.) The statement 
made m May 1947 by the Swedish representative before the Codification Committee fol- 
lowed similar lines: A/AC.10/24. It recalled, with approval, the following statement 
made in 1931 by the Swedish Government to the League of Nations: “The Government 
of Switzerland, being in agreement with the three-fold consultation of Governments 
reamtmended in the Resolution adopted at the Hague asked in its reply whether the 
codification conventions should be declaratory or enactory, whether they should supplant 
or supplement customary law. The Federal Council of Switzerland declared that 'such 
new law cannot have the effect of merely supplanting the old. The old law, which is 
derived from international practice or the decisions of international tribunals, or from 
both combined, remains in force in its entirety. Otherwise we should be forced to the 
ceaadusion that States not bound by the new conventions are free from all obligations. 
International law would be shaken to its very foundations, and codification accepted in 
this sense would cause irreparable harm'.” (Ibid.) The same view was given expression 
in the resolution of the Institute of International Law adopted in 1947; “L’Institut de 
Droit international, Recon naissant combien es £ desirable une codification du Droit des 
Gem, de nature k dissiper certaines de ses incertitudes et favoriser son observation: 
Souligne les dangers que pr&senterait actuellement tome codification officielle suivant 
la method* de la Conference de Codification de La Haye de 1930, dans la mesure oil 
die fondait la force obligatoire des regies codifies sur Paceeptation expresse des tt ate, 
line telle m&hode aboutit a fouroir k chaque gouvemement Poccasion de remettre 
en Question, par son refus d'acceptation, des regies de droit que la doctrine et la juris- 
fwttdenoe ©onsid£raient, d’une manure gfci&ale, jusqu’i cette date, comme dtabifesi 
ft mteet de ce fait in risque d’affaiblir et d’tbranler le droit que la codification avait 
et de oomcAidei* (Annuaire de VInstitut de Droit international 
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general approval. They are not in accordance with the task of the Inter- 
national Law Commission as understood by the Codification Committee 
which in May and June 1947 framed the terms of its reference or by the 
General Assembly. Neither are they in accordance with the terms of the 
Statute of the Commission. But they are helplul inasmuch as they emphasize 
the drawbacks of considering the registration or systematization of existing 
international law to be the only task of the International Law Commission 
or the only or main criterion for the selection of topics for codification. 21 
An International Law Commission which limits its function to that of a 
research institute for the collection of material and for registering either 
existing agreement or, perhaps, more frequently, the absence of agreement, 
would not be fulfilling the purpose assigned to it by its Statute. Neither 
would it be fulfilling the urgent need of international society which has 
prompted the codification movement from its inception and which has 
found an expression in the provisions of the Charter of the United Nations. 

15. It follows from what has been said in the preceding sections of this 
memorandum that the existence of agreement— or the measure of such agree- 
ment— on any particular topic cannot be regarded as an adequate criterion 
for the selection of topics for codification. The experience of the w r ork of 
codification under the auspices of the League of Nations denies the validity 
or usefulness of any such standard. This being so, what is the standard of 
selection to be adopted by the Commission? The Statute of the Commission 
provides— in article 18 (2) —that “when the Commission considers that the 
codification of a particular topic is necessary or desirable it shall submit its 
recommendations to the General Assembly”. However, the expression 
“necessary or desirable” is not self-explanatory. It still leaves the Commis- 
sion with the substantive responsibility for the task of selection. When is a 
subject ripe for codification in the sense that its codification is “necessary or 
desirable”? There is room for the view that a topic is ripe for codification in 
this sense if the importance of the subject-matter— from the point of view 
of the necessities of international intercourse, of the wider needs of the 
international community, and of the authority of international law— re- 
quires that, notwithstanding any existing disagreements, an attempt should 
be made to reduce it to the form of a systematized and precise branch of 
international law. This w r as the interpretation given to that term by the 
Committee of Experts and by the Assembly of the League of Nations in 
connexion with the work of codification. 

a For the same reasons it is doubtful whether the resolution of the Institute" of Inter- 
national Law on the subject of codification adopted in August 1947 adequately expresses 
the objects of codification. The relevant part of the resolution runs as follows: “Llnstitut, 
sans ^carter la possibility de conventions et de declarations Internationales sur les objets 
pour lesquels elles seraient jug£es r^alisables, estime que, pour le moment, la contribu- 
tion la plus importante k 1’oeuvre de codification consisterait k effectuer, sur le plan 
national et international, des recherches de caractere scientifique en vue d’arriver k 
la constatation exacte de l'6tat actuel du droit international. Cet inventaire servirait de 
base tant a un effort doctrinal qu’a un effort officiel entrepris suivant des m6thodes 
jugyes*mieux appropri^es, en vue de combler les lacunes du droit international et de 
parer k ses imperfections.” (Annttaire de I'Institut de Droit international (1947) , p. 262.) 
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16, It is significant that the topics eventually selected by the Committee 
of Experts and the Assembly for codification were not “ripe” for it in the 
ordinary sense of the word (i.e, ? in the sense of having behind them a sub- 
stantial body of agreement) * They were topics with regard to which practice 
had ptewously registered a distinct measure of disagreement; with regard 
to which the di\ei gentries had reference to political and economic interests 
of apparent importance; and in relation to which divergent traditions of 
national law and jurisprudence had indicated from the outset the difficulties 
of codification. The statement may sound paradoxical, but the affirmative 
criterion of “ripeness*' as eventually acted upon seemed to have been not the 
case with which the subject could be codified, but the difficulty, as expressed 
in existing divergencies and in the need for regulation, of regulating it by 
way of codification. This applied to all three topics eventually chosen as the 
subject matter of the Hague Codification Conference in 1930. The difficul- 
ties besetting the codification of these topics were discussed irt full by the 
Committee of Experts. The objections, of a political and legal nature, to 
codifying any of these subjects were put before them fully and forcibly. 22 
They were not discarded without thorough discussion. Moreover, the 
eventual choice of subjects ripe for the Codification Conference or for codi- 
fication generally was not due exclusively to a decision of the Committee of 
Experts or even the Council and the Assembly of the League. It was made, 
in the first instance, by Governments the overwhelming majority of which 
answered in the affirmative the question whether they regarded these subjects 
as a suitable topic for codification. Thus, with regard to State responsibility, 

**Thus with regard to Nationality, M. Fromagcot pointed out that these questions were 
closely connected with the constitutional, social, economic and racial interests of each 
country, and would undoubtedly raise obstacles of a political kind. He was doubtful 
whether it was possible to settle by means of a general convention matters with regard 
to which the interests of various States were so different if not contradictory ( Minutes of 
the Committee of Experts, First Session, 1925, p. 29) . On the other hand, Mr. Wicker- 
sham urged that members of the Committee should not restrict themselves to certain 
questions because they feared that others might possess a political character. He said: 
“There was a great difference between political questions and questions raising political 
obstacles. It was, for instance, quite possible to examine in a purely scientific manner 
the legislation regarding the status of married women. He did not believe that the Gov- 
ernment of his own country, for instance, whose legislation on the subject was very 
recent, would in any way object to such an investigation. Were the Committee to set 
aside all questions which might possibly raise political considerations, its work would 
be very greatly reduced” (ibid., pp. 29-30) . But it is significant that the Committee ap- 
pointed a sub-committee to enquire: (1) Whether there are conflicts of law regard- 
ing nationality the solution of which by way of international conventions could be 
envisaged without encountering political obstacles; (2) If so, what these problems 
are and what solution should be given to them” (ibid.). With regard to the ques- 
tion of territorial waters, the French representative thought that “it was not suffi- 
ciently ripe for it affected too closely the internal or external policy of States, their 
social life and the stability of their institutions” (ibid., Third Meeting, 1927, p. 14) . 
On the other hand. Or. McNair, while admitting the existence of wide divergencies, drew 
attention to a considerable consensus of opinion in favour of the desirability of attempting 
to reconcile the divergencies of view on this thorny subject. He feared that if the Com- 
mittee were not satisfied with the degree of unanimity manifested on this question, it 
would find very few questions indeed which it could consider ripe for international treat- 
ment (ikid.) . Similarly, with regard to territorial waters, M. Fromageot urged that “it was 
impossible to contemplate an open convention on a question regarding which the 
■■ jpmrtlea , possessed interests which were quite unequal” (ibid., p„ 31). 
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twenty-two Governments expressed themselves in favour of codification, 
while only two dissented and five made reservations. 23 At the same time, 
a number of topics were discarded or postponed although with regard to 
them the measure of existing agreement and the prospects of achieving suc- 
cess were considerable. Thus with regard to diplomatic immunities the 
replies of Governments were almost unanimously in favour of codifica- 
tion. 24 Matters of a limited compass and technical character were discarded 
for the ostensible reason that they were not urgent. This was clearly revealed 
in the discussions concerning the revision of the classification of diplomatic 
agents. 25 This view was put forcibly by the representative of the United 
States. Mr. Wickersham said: “The Committee would be making a mistake 
if it were to choose a subject of secondary' importance at a moment when the 
w r orld was calling for the establishment of the Rule of Law in the place of 
the Rule of Force. The Committee would expose itself to the criticism of 
having been superficial, and of having wasted its time, when the chief 
object should have been to solve certain major problems of international 
law.” 20 It seems almost as if the decisive criterion of ripeness and desirability 
of codification was not the existence of agreement, but the fact of the exist- 
ence of discrepancies and divergencies rendering international regulation 
necessary. “One would perhaps not be accused of extravagance of expression 
if he suggested that a more difficult subject could hardly have been selected 
for the first Codification Conference”-- this observation, with regard to the 
question of State responsibility, by one of the delegates of the United 
States, 27 is indicative of what may perhaps be regarded as one of the prin- 
cipal factors determining the choice of subjects of codification. 

17. The experience of codification under the League of Nations and of 
the work of its Committee of Experts cannot be without instruction for the 
future work of the International Law Commission. That experience shows 
that the decisive criterion must be not the ease with which the task of 
codifying any particular branch of international law can be accomplished, 
but the need for codifying it. A subject of small dimensions with regard to 
which general agreement could be taken for granted would not be a “neces- 
sary or desirable” subject of codification. On the other hand— and in this 
respect the task of the International Law Commission in the matter of codi- 
fication differs from that of the Committee of Experts— the test of such 
desirability and necessity need not be sought in the immediate urgency of 
some new topic requiring regulation. For any such need is covered by the 
other major task of the Commission, namely, the development of interni- 
tional law. 


33 Committee of Experts , Third Session, 1927, p. 13. 

*Ibid, f p, 33. 

“JWdL, pp. 17-19. 

88 Ibid., p. 18. 

** Mr. Hackworth in American Journal of International Law, 24 (1930) , p. 5!4x 



38, It will thus be seen that the standard of selection of topics for codifi- 
cation cannot be found by reference to any single test such as the degree of 
agreement or disagreement on the subject or the urgency of its formulation. 
In a substantial sense the existence of a high degree of agreement in the 
field of customary international law would be irrelevant in this connexion— 
for if there is a conspicuous measure of agreement then codification might 
appear neither necessary nor, according to many, particularly desirable in 
view vf tht disadvantages attaching to the transformation of custom into 
treaty. If, on the other hand, the absence of agreement and the existence 
of disagreement is a recommendation for codification, then the latter would 
approach a legislative process for the success of which there is no warrant in 
international society as at present constituted. For the more urgent the 
regulation of a subject appears to be having regard to the continued ad- 
herence of States to divergent practices, the more difficult it may be to 
remove effectively such divergencies by means of codification expressed in 
binding conventions and not falling within the purview of “development of 
international law”. For this reason it is not likely that, apart from novel 
subjects falling within the category of development of international law, 
it is feasible to assign any obvious priority to certain subjects, as dis- 
tinguished from others, from the point of view of urgency in the field of 
codification. 

19. While it is thus clear that the test for the selection of topics is neither 
easy nor automatic, the difficulty surrounding the question can be solved 
to a large extent when it is borne in mind that the selection of topics is 
part of the major task of the Commission, which may extend over a gen- 
eration, of codifying, in the various forms contemplated by the Statute, the 
entire body of international law\ Selection there must be because, obviously, 
the Commission cannot codify the whole of international law at once. But 
provided it is realized (a) that the regulation of urgent and novel questions 
requiring a legislative effort is covered by that part of the work of the 
Commission which is described as development of international law, and 
(b) that the eventual codification of the entirety of international law must 
properly be regarded as the ultimate object of the International Law Com- 
mission— then the question of selection of topics no longer presents an 
insoluble or perplexing problem. If we bear that in mind, then the question 
of selection of topics is no longer one of haphazard and, possibly, arbitrary 
choice# but one of fitting the work of the Commission at any particular time 
into the orbit of a comprehensive plan. The selection then becomes a 
question to be determined by considerations of convenience, of available 
means and personnel, of classification, and of scientific symmetry. From 
this point of view the Statute of the Commission provides one standard of 
selection which, upon analysis, if of greater usefulness than may appear at 
first sight— namely, that codification is, in the language of article 15 of the 
Statute of the Commission, to cover fields “where there already has been ex- 
tensive state practice, precedent and doctrine". This may comprise the 
entire field of international law as traditionally expounded in text-books 



and treatises. There is nothing in the Statute of the Commission which 
prevents it from envisaging its task of selection and of execution of indi- 
vidual projects of codification as forming part of the eventual codification of 
international law as a whole. It is probably within the framework of some 
such comprehensive undertaking that the otherwise perplexing and intract- 
able problem of selection of topics may be brought nearer solution. In 
fact, the Statute of the Commission contemplates the process of selection 
of topics as being the result of a survey of the whole field of international 
law. In this connexion the deliberations of the Committee of Experts, at its 
fourth session in 1928, in the matter of the Paraguayan proposal for the 
preparation of a general and comprehensive plan of codification of inter- 
national law will be found to be of interest. The Committee pointed to 
the possibility of drawing up “a systematic outline of a more complete 
codification, on the understanding always that what was contemplated was 
not immediate and simultaneous realization of a plan thus formed”.- 8 
The Committee itself felt that it could not undertake that task seeing 
that its original mandate appeared “more than sufficient to occupy its 
efforts during the infrequent and short sessions which circumstances per- 
mitted it to hold”. The character and status of the International Law 
Commission, as envisaged by its Statute and by the General Assembly, in 
no way preclude it from interpreting the scope of its function by reference 
to a wide and comprehensive task in keeping with the place which the 
codification of international law occupies in the Charter of the United 
Nations. 

20. The task of the Commission in deciding upon its plan of work is 
simplified by the deliberate elasticity of its Statute. The character of the 
work of the Commission is no longer determined by the necessity of pro- 
ducing such drafts only as are intended to materialize as conventions to be 
adopted by a considerable number of States. The Statute provides for 
possibilities of various kinds with regard to action which may be taken 
by the General Assembly in the matter of the drafts produced by the 
Commission. The Commission may submit a complete draft on a subject 
which, because of the existing divergencies and uncertainties, or for other 
reasons, is not likely to secure the acceptance of the majority of States. 
Nevertheless the draft thus adopted may be a model piece of codification. 
It may state accurately the existing law on matters on which there is. 
agreement. It may clarify the position in other respects. It may provide 
for solutions of conflicting views and practices. And it may even go to 
the length of proposing changes in what it considers to be agreed law if it 
arrives at the conclusion that the existing law is unsatisfactory or obsolete. 
Any such draft, accepted by the Commission, may, because of the absence 
of likelihood of its securing a sufficiently wide measure of support, be 

* Minutes of the Committee of Experts , Fourth Session , 1928, p, 52% See ate 
Minutes of the First Session , 1925, p. 18, for the suggestion that the Committee should 
draw ug “a kind' of a balance sheet of international law" as a preliminary step for the 
selection of topics. 
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considered a proper subject for a recommendation to the General Assembly 
under (a) or (b) of article 23, of its Statute, but not under (c) or (d ) . 
This means that the Commission may be of the view that a draft, however 
sound and desirable in itself, would best serve its purpose in the scheme 
of codification if it remained in the form of a draft either merely submitted 
to the General Assembly or of which the General Assembly has taken 
note or which it has approved by resolution without going to the length of 
recommending it to the Members of the United Nations with a view 
to the conclusion of a convention or without proceeding to convene a 
conference for the purpose of concluding a convention. Drafts which 
are permitted to retain that preliminary status— under (a) and ( b ) of 
article 23 of the Statute of the Commission— would be contributions to 
the eventual codification of international law in the form of conventions. 
They would exercise influence partly as statements of the existing law 
and partly as pronouncements of what is a rational and desirable develop- 
ment of the law on the subject. They would be at least in the category 
of writings of the most qualified publicists, referred to in Article 38 of 
the Statute of the International Court of Justice as a subsidiary source 
of law to be applied by the Court. Most probably their authority would 
be considerably higher. For they will be the product not only of scholarly 
research, individual and collective, aided by the active co-operation of Gov- 
ernments, of national and international scientific bodies, and the resources 
of the United Nations. They will be the result of the deliberations and of 
the approval of the International Law Commission. Outside the sphere 
of international judicial settlement they will be of considerable potency in 
shaping scientific opinion and the practice of Governments. 

2L If this picture represents an adequate account of the possibilities 
opened up by the procedure envisaged in article 23 of the Statute of the 
Commission then it is probable that, after a time, practically the entire 
field of international law may be covered— codified— by the products of 
the work of the Commission of various forms and of varying degrees of 
authority* There will be drafts which the Commission has considered to 
be sufficiently satisfactory to warrant publication as a Commission docu- 
ment, but with regard to which no other action will, for the time being, 
be regarded as necessary. Drafts will be in existence of which the General 
Assembly has taken note or which it has approved by resolution. There 
will be drafts which the General Assembly has recommended to Members 
with the view to the conclusion of a convention. Even if the suggested 
convention does not materialize, the drafts thus dealt with by the General 
Assembly will be of considerable authority. The same will apply, to 
an even higher degree, to drafts with regard to which the General Assembly 
has recommended the convening of a conference for the purpose of con- 
cluding a convention. This will be so even if the conference or conven- 
tion— or both— do not materialize. Finally, there will be drafts which hive 
;aH![pexle€i ,,,, xiafeo conventions. And the Conventions themselves will 
differ m authority having regard to the numbers and the importance of 
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the States which effectively become parties to them. Experience has shown 
that the quest for unanimity in conventions of this kind is both futile and, 
in effect, retrogressive. 20 

22. There is thus no reason why in two decades or so of such activity 
the results of the work of the International Law Commission should not 
cover practically the entire field of international law. Such results would 
not constitute a single comprehensive piece of codification, but they w r ould 
provide the basis of some such ultimate achievement. They would show 
that the compromise represented in the present Statute between the views 
of those who would confine the work of the International Law Commission 
to unofficial statements and restatements of the existing law and those who 
would limit it to preparing drafts of formal conventions, is a workable 
instrument of beneficent potentialities. From this point of view the 
survey of the whole field of international law’ w'hich the Commission is 
instructed to undertake appears to be in keeping with the ultimate task 
of the International Law Commission as the principal instrument for the 
codification of international law. 

23. The view underlying this part of the present memorandum is that 
urgent and novel questions demanding international regulation are covered 
by that aspect of the function of the Commission which relates to “develop- 
ment of international law”, and that “codification” embraces, in principle, 
the entire field of international law. If that view is accepted the question 
of selection of topics in the matter of codification becomes simpler and 
less perplexing than may otherwise be the case. The selection will no 
longer be determined exclusively by the necessity of producing drafts 
likely to secure immediate acceptance in the form of conventions. Neither 
will the work be confined to a mere passive registration of agreement or 
disagreement. It may be expected that the Commission will be guided by 
the desire that ultimately its drafts should be accepted as law and that 
therefore they should be of such a nature and quality as to qualify them 
for a place on the international statute book within the framework of the 
comprehensive task of codification. The “statements” and “restatements'' 
of the law are but a necessary and preliminary step in the process of 
eventual codification in the form of conventions. This was the view not 

* The Assembly of the League adopted in 1927 a resolution relating to the future Codi- 
fication Conference and stating that “although it is desirable that the Conference’s deci- 
sions should be unanimous, and every effort should be made to obtain this result, it must 
be dearly understood that, where unanimity is impossible, the majority df the participating 
States, if disposed to accept as among themselves a rule to which some other States are 
not prepared to consent, cannot be prevented from doing so by the mere opposition of the 
minority” (Official Journal of the League of Nations, Special Supplement No . 55, p. 53) . 
See also the observations on die question of unanimity at the third session of the Com- 
mittee of Experts, 1927, Minutes, pp. 11, 12. 
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only of the various Governments, such as the Soviet Union 30 and Brazil,** 
represented on the Codification Committee of 1947. The British represen- 
tative, who also acted as Rapporteur of the Committee, expressed himself 
with ail requisite clarity: “I am not, as a matter of principle, opposed to 
codifying contentions. 1 think they are the ideal toward which we have 
to work. I merely think t hut at present codifying conventions which are 
worth having are impracticable. 1 think a concluded convention would 
be better and more satisfactory than a mere scientific restatement of the law 
which has no actual authority . . . Restatements are only a stage in the 
process, they are a way for preparing the ground for what we all hope we 
shall eventually reach— a comprehensive statement, an eventual codification 
of international law by international agreement/’ 32 

24. At the same time, the fact that the function of the Commission is 
not, in the first instance, synonymous with drafting instruments intended 
for immediate adoption as conventions, brings into relief the compre- 
hensive character of its function both with regard to the method to be 
pursued and with regard to the field to be covered. The question of 
method, which— as already stated— cannot be confined to a mere registra- 
tion of the existing law, is discussed in part III of this memorandum. The 
question of the field to be covered can best be approached by a survey of 
the entire field of international law as suggested in article 18 of the Statute 
of the Commission. Within that framework the selection of topics is no 
longer a matter of assigning decisive priority to some at the permanent 
expense of others. It is a question of evolving a long-range plan, on a 
systematic basis, for a scientific and legislative undertaking of a mag- 
nitude commensurate with the task of the United Nations as one of the 
principal agencies for the development of international law. 


**See the statement of the representative of the Union of Soviet Socialist Republics on 
22 May 1927: Doc. A/AC.10/32, p. 6. He warned against the danger of misleading “public 
Opinion by inspiring an unjustified confidence that codification in the form of informal 
<n®ap£iation& is adequate, and that therefore remains nothing more to be done". He 
added: “The nations await the consolidation of legality in international relations. Legality 
demands precise legal forms/’ 

“Statement of the representative of Brazil, on 19 May 1947: Doc. A/AC.10/28. He said: 
“Neither the codification nor the development of international law can be achieved merely 
by submission of learned opinions. They must take the form of resolutions by the General 
i Assembly or of multilateral conventions." 

tt Boc. A/AC.I0/S5, pp. 3-4. In view of this it is not considered necessary in this Memo- 
randum to discuss the question whether, as occasionally maintained, codification of inter- 
actional law by means of conventions is derogatory to the authority of customary inter- 
national law and ought to be discouraged. For a recent statement of this view see the 
* of ' before the Institute of International Law ha 1947; Anmtmre, 



PART 21 


A Survey of International Law in Relation to Codification 


25. It is proposed to survey here in general outline “the whole field 
of international law” referred to in article IS of the Statute of the Inter- 
national Law Commission, having regard to the task of the Commission 
as outlined in part I of this memorandum, to the previous efforts at codi- 
fication, and to existing drafts, governmental and other. The list of 
topics which will be surveyed in this part is not intended to be exhaustive. 
Thus this memorandum does not attempt to cover fields already covered 
by existing international conventions such as those in the fields of air law 
or of international postal communications. Likewise, no attempt is made 
to survey subjects of private international law. 


L THE GENERAL PART OF INTERNATIONAL LAW 

26. In so far as the function of the Commission embraces the eventual 
codification of international law as a whole, it will be necessary for it to 
consider whether it may not be incumbent upon it to attempt a formulation, 
in the form of draft articles, of what may be described as the general part 
of international law. Some of the great municipal codes contain intro- 
ductory and general articles of this nature formulating the bases and the 
principles of the legal system as a whole— in particular with regard to the 
subjects of the law, its sources, and its relation to the various branches of 
the law. It is probable that, both for practical and doctrinal reasons, 
an authoritative statement of the law of this nature would be of consider- 
able usefulness in the sphere of international law. This applies in par- 
ticular to the following three questions: (1) the subjects of international 
law; (2) the sources of international law; (3) the relation of the law of 
nations to the municipal law of States. It is now proposed to consider 
these three questions in turn. 


(1) Subjects of International Law 

27. The question of the subjects of international law has, in particular 
in the last twenty-five years, ceased to be one of purely theoretical impor- 
tance, and it is now probable that in some respects it requires authoritative 
international regulation. Practice has abandoned the doctrine that States 
are the exclusive subjects of international rights and duties. Although 
the Statute of the International Court of Justice adheres to the traditional 
view that only States can be parties to international proceedings, a num- 
ber of other international instruments have recognized the procedural 
capacity of the individual. This was the case not only In the provisions of 
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the Trcatv of Versailles relating to the jurisdiction of the Mixed Arbitral 
Tribunals* but also in other treaties such as the Polish-German Conven- 
tion of 1922 relating to Upper Silesia in which-as was subsequently held 
by the Upper Silesian Mixed Tribunal— the independent procedural status 
of individuals as claimants before an international agency was recognized 
even as against the State of which they were nationals. 

28. In the sphere of substantive law, the Permanent Court of Interna- 
tional Justice recognized, in the advisory opinion relating to the postal 
service in Danzig, that there is nothing in international law to prevent 
individuals from acquiring directly rights under a treaty provided that this 
is the intention of the contracting parties. A considerable number of 
decisions of municipal courts rendered subsequently to the advisory opinion 
of the Permanent Court expressly affirmed that possibility. 

29. In the field of customary international law the enjoyment of benefits 
of international law by individuals as a matter of right followed from the 
doctrine, accepted by a growing number of countries, that generally recog- 
nized rules of the law of nations form part of the law of the land. In the 
sphere of duties imposed by international law the principle that the obli- 
gations of international law bind individuals directly regardless of the 
law of their State and of any contrary order received from their superiors 
was proclaimed in the Charter annexed to the Agreement of 8 August 1945, 
providing for the setting up of the International Military Tribunal at 
Nurnberg, as well as in the Charter of the International Military Tribunal 
at Tokyo of 19 January 1946. That principle was fully affirmed in the 
judgment of the Nurnberg Tribunal as flowing from the imperative neces- 
sity of making international law effective. The Tribunal said: “Crimes 
against international law are committed by men, not by abstract entities, 
and only by punishing individuals who commit such crimes can the pro- 
visions of international law be enforced." It was reaffirmed in the reso- 
lution of the General Assembly of 11 December 1946, expressing adherence 
to the principles of the Nurnberg Charter and Judgment. It has loomed large 
In the discussions and statements bearing upon the resolution of the General 
Assembly in the matter of the codification of the law applied in the judg- 
ment of the International Military Tribunal. The General Assembly directed 
the Committee on Codification of International Law “to treat as a matter 
of primary importance plans for the formulation, in the context of a gen- 
eral codification of offences against the peace and security of mankind, or of 
an International Criminal Code, of the principles recognized in the Charter 
of the Nurnberg Tribunal and in the judgment of the TribunaT. In a 
memorandum submitted by the representative of France to the Codification 
Committee in 1947 it was proposed that the general principle enunciated 
by the Tribunal and cited above should be confirmed as part of the 
codification of this aspect of the law: “The individual is subject to inter- 
national penal law. Without thereby excluding the penal responsibility 
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ol Uie criminal oLate, |/cu<u i«a» 

authors of international offences and their accomplices.” 33 

30. On a different plane the Charter of the Niirnberg Tribunal— and the 
judgment which followed it— proclaimed the criminality of offences against 
humanity, i.e., of such offences against the fundamental rights of man to 
life and liberty, even if committed in obedience to the law of the State. To 
that extent, in a different sphere, positive law has recognized the indi- 
vidual as endowed, under international law, w T ith rights the violation of 
which is a criminal act. The repeated provisions of the Charter of the 
United Nations in the matter of human rights and fundamental freedoms 
are directly relevant in this connexion. 

31. Finally, account must be taken of the developments in modern inter- 
national law amounting to a recognition of the international personality 
of public bodies other than States. The international legal personality of 
the United Nations, of the specialized agencies established under its aegis, 
and of other international organizations, call for a re-definition of the tra- 
ditional rule of international law in the matter of its subjects. That legal 
personality is no longer a postulate of scientific doctrine. It is accompanied 
by a recognized contractual capacity in the international sphere and, as 
wdth regard to the right to request an advisory opinion of the International 
Court of Justice, by a distinct measure of international procedural capacity. 

32. All these developments may be considered as rendering necessary, 
within the orbit of the codification of the general part of international 
law, the clarification and revision of some of the traditional notions. Such 
clarification and revision would do no more than give expression both to 
actual changes in the law and to the changing conditions of international 
society which no longer permit the maintenance of what, in the view of 
many, is becoming a fiction obstructive of progress. Previous efforts at 
codification have touched only the fringe of the question. Thus the League 
of Nations Committee of Experts for the Progressive Codification of Inter- 
national Law discussed in some detail draft rules for formulating, by way 
of an international convention, international provisions concerning the 
nationality of commercial corporations and for the recognition of the legal 
personality of foreign commercial corporations 34 At its fourth session in 
1927 the Committee had before it a report on the legal position of private 
non-profit-making international associations and of private international 
foundations. 35 In the Project of the American Institute of International 
Law on Fundamental Bases of International Law, article 2 provided, some- 
what tentatively, as follows: 

“In addition to those matters which heretofore have come within the 
domain of international law, there belong other new matters arising out of 

** A/AC.10/34. 

“Minutes of the Third Session , 1927, pp. 57-63, 64-66. 

** Minutes of the Fourth Session, 1927, p. 49. 
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the exigencies uf modern social life, as well as the international rights o£ 
individuals, namely, the rights which natural or juridical persons can invoke 
in v*\{ h nation in the cases expressly provided for in tire convention on 
this subject/'*™ 


( 2 ) S oitrciS of International Law 

33. The rodiln ajJoii of this aspect of imernationa l law has , been suc - 
re ss! uil v acicm7plished""bv the definition of the sources of internatio nal 
Javv~as ei yen iir- im i dc 3 8" - ol thr^ rnTTrte of the IhTerh aflimai fertrr t ol 
Just i cel 1 hat de finition has been repeatedly tr e ated as authoritative bv 
imernational aThi trai tribunals. It is doubtful whether any useful purposes 
w ould 1>e SLTvedVly at tongas to make it more specific, as, for instance, by 
de fining the conditions yd tji e ^creation and of the continued validity bt 
int ernational - affTTTI^Tf : iT; i i nu R . > It is doubtful whether any useful purpose 
tlie^cmer arnr?^^^ ^fejg^wjiidi article 38 of the Statute recognizes as 
one’oTThe three principal. sources of the l3W"To be applied, by the CourtT 


The inclusion of a* *dciinition of sources of Internationa l law within"" any 
general sch eme of codification, .would serve the requirements of systematic 
symm etry as disti nguisiiccl _from any pressing practical need. distinc t 
element o f usefurriess "might, however, attach CO any "commenta ry accompany^ 

asse mbling the experience of t he International 
Court of justice and of other international tribunals in the a p p licatio n 'Of 
t he Varlam sources of international law. It may be noted that Project 
NorT Tpreparccrirv the American Institute of International Lave, on the 
"Fu ndamental Bases of Inte rnational Law”, is devoted almost exclusively 
to the vanousasixxts of sources of international law. 37 


(3) The Obligations of International Law in relation to the 
Law of the State 

34, It must be a matter for consideration to what extent and in what 
detail the obligation of States to give effect, through their national law, 
to their duties arising out of international law should find a place in any 
general scheme of codification. The problem is one which is closely related 
to the authority and the effectiveness of international law. To a large 
extent it is a question of the reaffirmation of what has now become a 
prominent feature of the law and of the practice of many States. The 
doctrine of incorporation, according to which the principle that the rules 
of international law form part of the municipal law of States, originated 
In England and in the United States. However, this is not now a doctrine 
confined to those countries. It has been adopted by other States, for In- 
in the German Constitution of 1919 or in the Constitutions of 

.•f'tWjpa No. 4; American Journal of International Law , Special Number 20 (1920), 
pyltHL /; 

oj International Law, Special Number 20 (1926) , pp> 304-307. * 
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Argentina and Venezuela. The preamble to the French Constitution of 
1916 contains a general declaration to the effect that France conforms to 
the principles of public international law. The courts of many other 
countries, the constitution of which does not expressly include the prin- 
ciple of incorporation, have acted upon it. The time would therefore 
appear ripe for the incorporation of the principle, suitably elaborated and 
defined, that treaties validly concluded by the State and generally recognized 
rules of customary international law form part of the domestic law of the 
State; that courts and other national agencies are obliged to give effect to 
them; that they cannot be unilaterally abrogated by purely national action; 
and that a State cannot imoke the absence of the requisite national laws 
and organs as a reason for the non-fulfilment of its international obligations. 

35. Admittedly a codification, on these lines, of this fundamental aspect 
of international law will raise difficult questions of constitutional law in 
various States, and the question will arise whether this is a suitable subject 
within the general scheme of codification. Thus in England treaties ratified 
by the Crown but affecting private rights are not enforced by the courts 
unless they are followed by an enabling Act of Parliament (though this 
difficulty has tended to disappear in view of the recent practice of submitting 
treaties for parliamentary approval, coupled with an enabling Act, prior to 
the ratification of the treaty). Similarly, in the United States though 
treaties ratified with the consent and advice of the Senate constitute the 
supreme law of the land, abrogating any law inconsistent with the terms 
of the treaties, a subsequent Act of Congress will be acted upon by the 
courts though its provisions may be inconsistent with the terms of a treaty 
binding upon the United States. These and similar problems bring to mind 
the difficulties of this aspect of codification. However, it is significant that 
it has formed the subject-matter of some previous efforts in this direction. 
Thus, for instance," article 3 of Project No. 4 adopted in 1925 by the Ameri- 
can Institute of International Law— one of the series of “projects of conven- 
tions for the preparation of a code of public international law”— on Funda- 
mental Bases of International Law provides that “international law forms 
a part of the national law of every country” and that “in matters which 
pertain to it, it should therefore be applied by the national authorities as 
the law of the land”. 38 Article 4 laid down that “national laws should not 
contain provisions contrary to international law”. Similar provisions were 
incorporated in articles 2 and 3 of Project No. 1 (Fundamental Bases of 
International Law) submitted in 1927 by the International Commission of 
Jurists for the consideration of the Sixth international Conference of Ameri- 
can States. 39 In the jurisprudence of international tribunals the principle 
of the supremacy of international obligations over national law has found 
repeated expression— as, HFor instance, in Advisory Opinion No. 17 (Greece 

“ Loc. ciL, p. 304. 

* -American Journal of International Law* Vol. 22, No. 1 (1928) , Special Supplement, 
p. 238. 
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and Bulgaria, '‘Communities'* case) where the Court laid down that "it is 
a generally accepted principle of international law that in the relations 
between Powers who are contracting Parties to a treaty, the provisions of 
municipal law cannot prevail over those of the treaty" (Series B, No. 17, 
at p. 32) . 

36. In this connexion attention may be directed towards international 
regulation, in the general scheme of codification, of the application of inter- 
national law in Federal States. A great— and probably growing— part of the 
world is organized on a federal basis. The growth of the scope of multi- 
lateral treaties has revealed the complexities of the situations arising out of 
the fact that the effective treaty-making power of Federal States— and, as 
the result, the efficacy of international treaties— may be reduced by the fact 
that questions forming the subject-matter of these treaties fall within the 
province of the member States of Federal States. The constitution, recently 
revised, of the International Labour Organisation has accommodated the 
functioning of the Organisation to that fact. Courts of various countries 
have, by reference to the peculiarities of the constitutions of the countries 
concerned, adopted divergent attitudes on the subject— as may be seen, for 
instance, from the decisions of the Judicial Committee of the Privy Council 
with regard to certain international labour conventions concluded by Can- 
ada and the decisions of the Supreme Court of Canada in the matter of the 
International Air Navigation Convention of 1919, Some decisions of the 
Supreme Court of the United States— such as Missouri v. Holland (1920) , 
252 U.S. 416, U.S. v. Pink (1942), 315 U.S. 203, and Hines v. Davidowitz 
(1941), 312 U.S. 52— have drawn attention to the impact of the federal 
structure of States on their capacity to fulfil the obligations of international 
law. The time may be ripe for considering this question within the frame- 
work of the codification of the general principles, the "fundamental bases", 
of international law. It will be noted that the French representative on the 
Codification Committee in 1947 proposed, in connexion with the codification 
of the principles of the Niirnbcrg Charter and Judgment, "confirming the 
supremacy of international law over municipal law in the international 
penal sphere". 40 

II. STATES IN INTERNATIONAL LAW 

37. Sovereign and independent States are the principal— though not exclu- 
sive-subjects of international law. A systematic exposition of international 
law, whether in the form of a code or otherwise, must therefore be con- 
cerned, in the first Instance, with three aspects of independent statehood. 
The first is a general formulation of the principal— the "fundamental”— 
rights and duties of States; the second refers to the rules and principles 
governing the formal or substantive commencement of* statehood— the sub- 
ject of recognition; the third refers to questions arising out of changes in 

p. 3. 
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the personality and territorial composition of States— the subject usually 
referred to as State succession. While the question of fundamental rights 
and duties of States has loomed large in the official efforts at codification, 
this has not been the case with regard to recognition and succession of States 
and Governments. 

(1) Fundamental Rights and Duties of States 

38. This subject will be under special consideration by the International 
Law Commission by virtue of a separate resolution of the General Assembly, 
and it is therefore not considered necessary to comment upon it in this 
context except in two respects. In the first instance, it is assumed that the 
Declaration— or some similar instrument— would be drafted and adopted as 
part of what may in the future become a comprehensive codification of 
international law and that, therefore, the Declaration would not cover, 
except by way of a general statement of principle, other branches of inter- 
national law such as the law of treaties or of State responsibility. Secondly, 
the Declaration on Fundamental Rights and Duties of States will necessarily 
include rules and principles -which would not normally be covered by any 
specific topic of international law, such as the prohibition of intervention 
or the affirmation of the right of self-preservation and self-defence. 

39. With regard to these questions it is probable that the codification of 
the relevant principles of international law will not reach the required 
degree of usefulness unless it goes beyond a general enunciation of prin- 
ciples. Thus the principle of prohibition of intervention may have to be 
accompanied, if it is to be complete and authoritative, by an elaboration of 
the exceptions which are generally considered as rendering intervention 
legal and permissible. Similarly, with regard to the prohibition of that 
category of intervention which, as occasionally asserted, assumes the form 
of revolutionary propaganda, a codification, properly conceived, of the rele- 
vant rules of international law would have to take into consideration the 
difference between revolutionary propaganda by governmental agencies and 
by, private persons and bodies. With regard to the latter, rules would have 
to be considered for defining the responsibility of the State for such revo- 
lutionary activities and propaganda against foreign States as emanate from 
nongovernmental bodies in receipt of governmental support or actually 
directed by persons in governmental service. With regard to the enuncia- 
tion of the right of self-preservation and self-defence, a purely general 
rule would be lacking in authority unless it were coupled with the 
clear recognition of the principle that while the State concerned is, in 
the first instance, the sole judge of its right to have recourse to action 
in self-preservation or self-defence, the ultimate determination of the legal 

^justification of such action must be within the competence of an im- 
partial international authority. Codification, like written law in general, 
cannot envisage and deal with all the possible contingencies which 
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mav arise, A proper degree of generality is of the essence of the law. But 
its purpose is defeated when the general statement of a legal principle 
assumes the form of an abstract pronouncement disregarding possibilities 
and situations which experience has shown to be typical. For this reason 
instruments such as the Convention on Rights and Duties of States adopted 
in 39.13 by the Seventh Conference of American States, while providing a 
useful contribution to any future codification of this aspect of international 
law, must probably be regarded as a starting point rather than a consum- 
mation of the work of codification in this respect. 


(2) R ecognition of Slates 


40. The question of recognition of States— alongside that of recogni tion 
of Go\cr nments and helligerenr y~>is from the practical point of view, o ne 
of ITIFmost important questions of International law. Y e t no attemfTtTi as 
s o far been made to include it, o n an adequate scale, as part of the work" of 
cc idificatlo n. T he League of Nations Committee of Experts devoted a bri ef 
discussion to the s ubjec t in so far as it is connected wi th the form of reco g- 
nTuorrof~ Governmen(s and tile internatio nal position of Governments which 
h ave ft'dt beenTormally recognized . T he" great majority oi the Committee 
ex perienced little hesitation in removing the question from Tts agenda. T he 
re presentative of Great Britain urged that the Committee should “refuse to 
d iscuss this question of all others, since thFregulation QFiTlmT iT^nTrr uf "rrrter- 
n ational conventions was iim feT " ! c allable iiorrtCsiraBTb . . . The difficu l- 
ties arising from it and thj£^d£l icacy of the question were well known, and, 
fr omalegal point ot view, itwas a subject which neither cou ld nor ought 
to Be treated juridically „ To take" an analogy, i t was as tlioUgh a State 
pa ssed a law regulating the chotV^ ^f to be adopted by its citizens. 

S ucfTa jaw . if passed . would l^rmir and- vgtf nt the outset" and the same 


w as true of a regulation of intcrnaGbnal relations/’ 4 1 T he French represen- 
ta tive fully concurred in lhat view: ‘‘Th e^recognition of a Government was 
not a matter wh ich could be legally regulated. It was entirely a politica l 
q uestion/ * 42 This was also the view_of most of the members of the Commit- 
‘tee. O n the other Rand/ the representative of Argentina stated “definitely ' 
t hat the question was an urgent one, that it had been put as i de for political 
r easons, and that he personally would have desirec^ to see it investigated’*^ 
He urgea mat ’ J li international relations were to be subordinated to politicaL 
interest and not* to sound legal principle, progress would be slow . 43 The” 
C oMhiittee aid noHl consider otner aspects ol recognition. — — — 


41. In the projects prep ared i n 1927 by the International Commission of 
Ju rists in* America the Que spnrT n f^ recognition appeared, in a somewh at 
general way, in five articles of Project. Nfy2 .entitled “States. Existence- 


* Minutes of the First Session , 1925, pp. 39-40. 
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therefore be a ma 


remain outside t he codifyi ng tasV,j&£ t he Intern ational Law Commission. 
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matic intercourse; 
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plied recogni tion; the diffe ring legal ettect s ot recognition _ 

de lureTthe legal consequences of the doctrine and practice of non-recoi 


tion; and last— but not least— the province of collective recognition. 
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, 43. Most of these problems are also germane to the question of re 


tion of Governments which, from the practical point of view, see 


even more urgent than that of recognition of States. In relation to 


si tion m-this respect would seem to be more favourable tha 


n of States, for, u 
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u American Journal of Intemoikmat Lem, 30 (1036) , SuppL, j>. 185. 
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(3) Succession of States and Governments 


■11. T he quf itinn nf .Sfntp sncfpssian— even more than that of 
— has_so far remained outsi de the work of codification. On e possi 
tion of this fact is that State succession has o fte n 


ass 




the law of war itself, to remain outside the field of codification. This view 


is open to question . Experi ence has demonstrated that changes ofsovereignty 
ma y ta£e" pl"acc in vva^s ulheFniiiari the liqu idatiuii ul -the aftermath of 
w ar— as has been shown, f or instance, by the questions of State succession 
which have aris en as the result of the emergence of the independent States_o f 
I ndia and Fakistari. 

45. However that may be, it would seem desirable, i n the first instan ce, 
to consi der the possibility of gi ving a pr ecise formulation to what has now 
b ecome a generally rern^ised^rinciple of law on the subject, nam el y, that. 
of respect for acquired private rights. That principle has never been 


oritative judicial 

recognition^ Th e Permanent Court of international lust ice affirmed it 
emphatically witffTegard to what many considered as the borderline case of 


.juath a view to destroying cultura 




Yet while the principle of respect for private rights forms part of interna- 


tional law, there is no adequate measure of certainty wit 



46. While ther 


for private rights, the position with r 
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rd to situations m 


tier both ot private rights and of treaty ob ligations the regulation of 
Ions involved can more c onveniently take place bv' agreement be- 

a . On tHe other hand, ^pternation al arbitral pr^t- 

3b at problems of St ate succession may arise "even Wte n there 
es bearing o n the subtect; that it cann ot reasonably be expec ted 
illTieai witn the whole range of problems which m^y arise 
in jhis connexio n; a nd that provkion xxnmt hp-’m^p fog - th^^n HTigp^y 
of there hemglto preaty at alL Co nsiderations of " 

world probably" req uire that in any .system, of g gripral 
of international law the dilution of State successi on should no t 


«U*UiaH! 









to - “ 

b e left out of account . The law of State succession prevents the eve nts 

y ^mp^nyin^chan^cs of so\Tmeh t v 1 ronTTiecoi ii i ng nu-^ g^amfest atidt i 
oT j*»wt5f . A s sucETTwo ufdTeFnrt^ii c ^ tyc ' r 
co dification than has be e n the case hitherto. The L eague of N atio ns Com- 
mittee of E xperts left the qu est ioi^oiromT side. One member of the C om- 
ml tteeTdicTnot thir ty thaJUUit would be practic able or f!esirabl e_an(I realizable — 
to " regulate questions of private, figjpal or administrate e laismminer^ 
the succession of States. These were pr oblems in which po liti cal considera- 


t ions idOk precedenceof Fegal consideratio ns.^ 45 

47. In connexion with St ate succession it ..may also be considered to wha t 
e xtent that aspect of codification ought to concern itsel f (a) with so-called 
s uccession of Governments, i .e., of the rights and obligations of g Govern- 
m ent wTicli has been successful in a civil war with respect to rights and 
obligations ot th e defeate d de Tacto~ Gover nni c ri t ; and 75) - with 
tion of the principle,' which is well rec ognized, that t hVnhhV^fio^ nf.„t.hp 
State continue notwhMtahdmg any changes of government or of the for m 
of government of t he State in question. Any att empt to codify the rules 
g overnin g the 4a^feef-^^ would notT be g^ible witlgpgt a parallel at- 

tempt to qualify some such rules as that the ^bfr ^ tions in question i])ust; 
h ave been validly contracted or, that their continuation cannot be 
(^nt with any fundamental changes in the structure of the State"accompany- 
in g the revolutionary change of government. I t is clear that any attempt to 
f ormulate the principles— and their qualifications—in question would raise 
p roblems of gre at le<~j:«al and poli ti cal complexity. How ever, this need pof- 
n ecessarilv constitute a decisive argument against including it within the 
scheme ot "codification. 


( 1 ) 


III. JURISDICTION OF STATES 
Recognition of Acts of Foreign States 



48. Th e obligation of States to give effect—to recognize— t hrorg^ tkglV 
c ourts and other organs-the legislative. jnrhTial a nd, to som e extent, admin- 
is trative acts of, foreign States and private rights acquired, thereunder is 
o ccasionally descri bed as foil o wing from the principles of independence or 
e quality, or both . It is said that, it. mmld be ^wr^nsistyit with th * 


pendence —or equality—of Stares it the organs of^ofleatate were to con- 
s titpte^ themselves judges of the legal validity of the legislative, judicial or 
administrative acts of another State and if thevwqre tft xefuse-to 
private ri ghts grounded In such ac ts. Thua^6ncei\^- the nf 

recognition of acts of foreign States is one of~Trtr5lic intdhiational law Oa. 


t he other hand, it is generally acknowledged that the extent to w hich privafe- 

rights acquired under foreign law must be recognized is one oi private inter- 

national laMLd^BfeTalso be borne igLjnjnci that the question has seldom _ 



at the first session, 1925; Minutes* p. 14 
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forint <1 the mi! ju t-matter o f protests or rep res entations ., ax-a-i-natt or of igter - 
natlcmarfawT Lv one State against another, 4 0 Courts have often referred to it 
as one of it is not ahvavs clear whether surh 

terminology is due to a ffi inewhahTas Ttise of language or to a considered 
v iew that these are no t matters w itliirrthG~pro\ mce of "public IiiieiTTnrlTJn af 
1 aw. Fn this connexion it may be a matter" for consideration whether t he 
question oT"ju3Iaal' assistance ought to be examined by the International 
Law Commission as a s ubject for codification in the context of the present" 
s ee Hon or wh ether it ought not to come, m or e suitably, w i thuTTrirTTb it 
of^deSlop mcnt ; ol internation al law- T hat question was amonjHTte top irc 
d iscussed by the League of Nations j^oromittee of Experts; it formed the 
subject matter of a draft convention and a scholarly commenta ry preparedT 
b^tluPHarv^I'd Research. 


49. These conflicting considerations are relevant to the question wheth er 
t he problem of recognition of legislative, judicial, and administrative acts of 
foreign States should form, part qtahe codifying effort of the International 
Law Commission , i nhere mav be~we5pt)ty international economic 

stability and orderly intercourse counselling an international regulation of 


the subject. Account would also have to hp raLp rt nf the tart that quite 
»art from considera tiQnsL.o f ordft mbttToj. various States setting a lirnh^ 
the recognition of foreign laws and judgments, international practice ha£ 


etolved other limitations upon the duty, -if am, of' giMhg effect to efiT 


t ions of foreign sovereignl y-- Thus the right of a State to recognition of 
the effects of its juri sdiction is _ rigidly limit ed by the right of other State s 
not tope rmit the exercise^oTloreign jurisdiction within their territory. This 
e xplains The refusal of most. S tates to gim-effect to foreign penal or con- 

fisc atory Jaws ja nc ^decrees or to enforce foreign revenue laws. The probJe nT" 

the recognition of foreign decrees in tended 

t o have extra-tcrrhorial effe ct. It is also ge(nia^^o the limits of the~ duty of 
a’ State^to recognize the nationality laws of~DTner States. While that duty 


is generarir^admitted, it do~e slrioi:, is Mayije seen from the TT ap-ne r.nnvpn- 
tio n of(l9^0^n C^grtain Questions of Conflict of Nati onality Laws, extend to 
na tiona^t s^gl^^t m disregard ot "international law or of general p rin- 
ciples oFlaw. v 


(2) Jurisdiction over Foreign States 


50. This is a subject with regard to which the municipal jurisprudence 
estates has produced material more abundant than in any other branch of 
ihitapnational law. It covers the entire field of jurisdictional immunities of 
States and their property, of their public vessels, of their sovereigns, and of 

* For an example of such representations see the British complaint to Peru, in 1862, 
with regard to the refusal of Peruvian courts to recognize the courts of the placef of 
domicile to try the question of the validity of a will, nt least so far as personal property 
is eoneerned (State Papers > 1864, VoL 64, No. 31, p. 80). Ami see Niboyet in Rectteil 
des Cowry 4e tAcadimte de droit international, 40 (1932) (ii) , pp. 153-177. 
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their armed forces. Its importance in the sphere of international relations 
is only inadequately reflected in the fact that it has seldom given rise to 
representations made by one State to another or, as in the Casa Blanca case 
decided in 1909 under the a;g is of the Permanent Court of Arbitration, to 
international arbitral pronouncement. The same applies to the circum- 
stance that occasionally judges describe the obligation to grant jurisdictional 
immunity as flowing from international “comity”. The principle that these 
obligations of States are grounded in the overriding legal duty to respect 
the independence and equal status of States is generally recognized. This 
underlying general agreement explains why, notwithstanding the divergen- 
cies in detail, the Committee of Experts was of the view that some of the 
aspects of this subject were ripe for codification and could be considered by 
an international conference convened for that purpose. 47 In reply to the 
questionnaire sent out by the Committee, twenty-one Governments had 
previously expressed themselves in favour of the codification of this subject; 
only three States answered in the negative. 

51. The Draft Convention of the Harvard Research on the Competence 
of Courts in regard to foreign States constitutes a comprehensive attempt at 
the codification of this branch of the law in most of its aspects— substan- 
tive and procedural— including the position of foreign States as plaintiffs. 
It contains, in addition, a detailed discussion, against the background of an 
instructive documentation, of the methods of asserting immunity and of the 
question of enforcement of judgments given in proceedings conducted with 
the assent of the foreign States concerned. It does not include a treatment 
of the position of men-of-war and of armed forces in foreign territory. The 
Brussels Convention of 1926 on the immunity of State-owned ships and 
cargoes in time of peace provides an instructive example of the regulation of 
a limited portion of the subject. 

52. There would appear to be little doubt that the question— in all its 
aspects— of jurisdictional immunities of foreign States is capable and in 
need of codification. It is a question which figures, more than any other 
.aspect of international law, in the administration of justice before munici- 
pal courts. The increased economic activities of States in the foreign sphere 
and the assumption by the State in many countries of the responsibility for 
the management of the principal industries and of transport have added 
to the urgency of a comprehensive regulation of the subject. While there 
exists a large measure of agreement on the general principle^ of immunity, 
the divergencies and uncertainties in its application are conspicuous not 
only as between various States but also in the internal jurisprudence of 
States. This applies in particular to that aspect of jurisdictional immunities 
which arises out of the increase in the economic activities of the State. Thus 
while in 1926 the Supreme Court of the United States held— in Berizzi 

For a discussion erf the subject by the Committee of Experts see Minutes of the Fourth 
Session , 1928, pp. 22, 28. 


31 



iv then \. pt >271 U.S, 5b2i-that a vessel owned h\ a 

,l u i>4 i m itt and engaged in ordinary commercial activities is twithd to 
yanh iktiuuul immumncs much audiontathe doubt as to the meaning and 
mint kA liiaf decision was expressed in a case decided in 19-15 where Mr. 

Frankfurter,, in a concurring opinion, expressed the view that ?!w 
iVuik n Brnzzi Iludhtn v. Steamship Pesaro “was readied without sub* 
mission h\ tin Dtpunnnnt of Mate of its relevant policies in the conduct 
of our foreign relations and largely on the basis of considerations which 
have sKwihh lust whatever validity they may then have had" (Republic of 
Mt XU o \ . ilofjman (1915) , 324. U.S. 30).** Similarly, while in Great Britain 
it, had beta assumed lor a long time that the nature oi the acidity of a 
foreign Governmental vessel is irrelevant for the question of jurisdictional 
immunity-* principle emphatically though regretfully reaffirmed in 1920 4 * 
—in a mute recent decision members of the highest English tribunal ex- 
pressed doubts whether, having regard to the changed character of inter* 
national economic activities, the established rule could continue to be appli- 
cable. 5 * The divergencies of view on the subject as between various coun- 
tries may be gauged from the fact that while Italian courts have held that a 
contract for the purclia.se of shoes for the army is an act of a private law 
nature and as such outside the principle of immunity, 51 in the United States 
the same transaction was held to constitute the “highest sovereign function 
of protecting itself against the enemies". 52 In the course of the discussion of 
die subject before the League of Nations Committee of Experts the French 
representative pointed out that “the situation became rather doubtful when 
it was a question of dealing with commercial operations affecting the very 
existence of the State. A State which engaged in commercial operations 
would of course be regarded as a private individual, but when that State 
was engaged in transactions affecting the very existence of the nation the 
situation was not quite the sained 53 

53. It is doubtful whether considerations of any national interest of de- 
cisive importance stand in the way of a codified statement of the law com- 
manding the agreement of a vast majority of nations on this matter. This 
applies not only to questions of detail on such matters as counter-claim, set- 
off md various forms of waiver— on all these questions there are occasional 
divergencies of practice— but also with regard to what is perhaps the central 
issue in tills connexion, namely, immunity with regard to State transac- 
tions and activities of a commercial and similar character as well as with 


48 In the internal sphere the Supreme Court, in State of New York and Saratoga SMm: 
Commission v. The Ini ted States of America (1946, VS. Law Week 4089), followed the 
mm tendency in holding that a State which sells liquor, even in the exercise of the 
police power, is amenable to the Federal taxing power. 

M ta The Port » Alexandre, 1920, p. 30. 

* The Cristina , 1938 A.C 845. 


“Cootrne Rumen# v. Trutta, Giurisprudenza Italians, 1926, I (i) , 774 . 

"Kingdom of Roumanm v. Guaranty Trust Co. of New York (2nd) 250 Fed. *41, it! 
^NOmtn of the Fourth Session, 1928, p. 23. 
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n gat I to such transactions and activities of bodies possessing a persona hr** 
separate from that of the Stale tail m fact actings art agency * i fhi Mao 
1 hv indication* of a change ol attitude in the highest tribunal* of ur<;h 
tin > such lib tire United sutu and Great Bnum »H#w that the ohn *iu * 
d. urgencies are not grounded in such fundamental contcj ti ms of * r m* n t 
jurisprudence as to preclude a statement of the law command u : ixn* i t 
agreement. Reference may also be made in tins connexion to the < humor ' 
conceptions of legislative practice in the matter of the immunities cil th 
State’s own organs before their courts, as shown by the British ( rown Pro- 
cccdings Act, 1 948, and the United States Tort Claims \ct, 19-16. States 
may be less Inclined to grant jurisdictional immunity to other States at a 
time when they submit their own agencies to the Incidence of k gal habilm 
Hi is factor may act as a reminder of the tendency, which will unavoidably 
confront those engaged in the task of codifying this aspect of international 
law, to limit jurisdictional immunities of States not only with regard to 
activities jure gestionis but also in general, 

54, While, for various reasons, the question of diplomatic and consular 
immunities will probably require separate treatment, it maty be found con- 
venient to include in the effort to codify this branch of the law the immu- 
nities of the Head of the State as well as those of men-of-war and of the 
armed forces of the State. With regard to the latter, recent decisions of 
national tribunals have shown that the wide acceptance of the general prin- 
ciple of immunity covers divergencies of practice which amount to a large 
extent to a denial of the principle of immunity as such. This was dearly 
shown by the decision, rendered in 1943, of the Canadian Supreme Court; 1,1 
in which various judges expressed diametrically opposed view's on the sub- 
ject, and in the series of decisions given during the Second World War by 
Egyptian courts. These decisions suggest also that a bilateral regulation of 
a subject by 'the States concerned does not necessarily do away with the 
necessity of interpreting it against the background of customary international 
law and of general international treaties of a legislative and codifying 
character, 

55. In this connexion reference may also be made to the necessity of 
making precise and uniform the rules relating to the jurisdictional immuni- 
ties of not fully sovereign States such as protectorates or member States 
of Federal States. Here, too, practice has not tended to uniformity. 

56. Finally, consideration will probably have to be given to the desira- 
bility and feasibility of removing a source of uncertainty and occasional 
friction resulting from the divergencies of method by which municipal courts 
take cognizance of the existence of the right to jurisdictional immunity. In 
many, but not all, countries the courts have relied for that purpose on the 
statement of the executive branch of the Government, which they have 

•*[1043} 4 DXJL II; 5XJL 433. 
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acd as conduce-. So Ion:* as such statements of the Executive-given in 
i; , : - i ; 4 . s i a jea: >,n’\or in oilier ways-arc based on an 

. . . * !M auAin i lit, !'. ■ v* it utbuah, of urn legal position and if the 
uu is Mi «n luM an (»'iunrw nt* a pa sons comtrncd, they pi ibabh do 
i * , ir ii* im to an un Iul intukaiut* with the function of the judiciary ap« 

ina inn ft* ii t il ;au s 4 pa it of the law of the land* 1 lit same ap| h? \ to 
4 , iU v%a n iu V f|Uv - l n of the weight attached by courts to the $t ue- 
m ms and dtthit u:mih <d the it pit uitauvcs of the foreign State concerned 
vob p ^Atd to liie nsia* of f 4l ri and law raised by actions brought before 
<0 , mts However, m ibh in Id, too, the practice has not been uniform and 
consul* lation may lx ghat to the necessity of clarifying the existing 
pr ii tii 4 * 

0) Obligations of Territorial Jurisdiction 

hi, \ gem nil statement of the duties of States arising out of the fact that 
they exercise jurisdiction within their territory- their territorial sovereignty 
-can suitably find a place in the Declaration of Rights and Duties of States 
(which, it may be hoped, will eventually Ire incorporated within the general 
scheme of codification as the introductory and basic exposition of the pan 
of international law relating to States). However, in addition to a general 
statement of that nature, it must be a matter for consideration whether there 
. is not required a “formulation and systematization” of rules of international 
law bearing upon the obligations of territorial sovereignty in the interest of 
orderly neighbourly intercourse and relations. There has been general recog- 
nition of the rule that a State must not permit the use of its territory for 
{Hxrjkoteft injurious to the interests of other States in a manner contrary to 
international law. This rule has been applied, in particular, with regard 
to the duty ©I States to prevent hostile expeditions against the territory 
of their neighbours. The relevant rules ol law have found frequent expres- 
sion in the Foreign Enlistment Acts of the United States and Great Britain; 
they have also been embodied in the criminal legislation of a number of 
other States* Some of the main aspects of this part of international law 
have found expression in the Convention on Duties and Rights of States 
in the Event of Civil Strife incorporated in 1928 in the Final Act of the 
Sixth International Conference of American States and subsequently rati- 
fied by a number of countries. 

58, In the same category of duties grounded in the exclusive jurisdiction 
of States over their territory may be considered the obligation of the State 
to prevent its territory from causing economic injury to neighbouring ter- 
ritory in a manner not permitted by international law. The award in the 
Trail Smelter Arbitration case— in which it was held that a State is respons- 
ible for injury done to the neighbouring territory' by noxious fumes emanat- 
ing from works operated within the State— provides an instructive example of 
thk category of duties. They include a great deal of what is known in the 
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common law countries as the law of nuisance. They comprise the obliga- 
tion to take measures both of a preventive nature and of acme co-opera- 
tion with other States against the spread ol disease and epidemics* They 
voter the duties of State* with regard to the use of the how of international 
and non-national thas in sue h matters as the pollution of and interference 
with the flow of riven. A substantial body of diplomatic correspondence, 
judicial practice and d^anne, has grown around this atibja t, which i% of 
considerable economic imponana; and urgency. Unla-s the law relating 
thereto is ouiihed in connexion nub the law laukiag hiternat tonal 

risers as such, its proper place would appear to he sri connexion with the 
codification of the law at osng Irom the obligation* of temtosial jurisdiction. 

59. That branch of the codified law’ would ako suitably regulate the fol- 
lowing two other matters: The fcrst refers to the obligation of States to 
refrain from performing jurisdictional acts within the territory of other 
States except by virtue oi a genual or special permission. Such acts include, 
for instance, the sending of agents for the purpose of apprehending within 
foreign territory persons accused of having committed a crime. The second 
bears upon the question of the duty of courts to refrain from exercising 
jurisdiction over persons apprehended in violation of the territorial sov- 
ereignty of other States or, generally, in violation of international law. The 
existence of any such duty has been denied by the courts of some States, e.g.» 
of* the United States; it has been afhimed by the cornu of other States, 
e.g., of France. In the Savarkar case between Great Britain ami France de- 
cided in 1911, a Tribunal of the Permanent Court of Arbitration did not 
accede to the view that a country which has irregularly apprehended a sus- 
pected criminal in a foreign country is under an obligation to return the 
fugitive to the country where he had been apprehended in a manner incon- 
sistent with existing treaties. 

60. The questions enumerated in this section— the law of hostile expedi- 

tions, obligations in case of a civil war, injurious economic use of territory, 
the law of nuisance, improper interference with the flow of rivers, excr dm 
of jurisdictional acts within foreign territory, and jurisdiction of courts with 
regard to persons apprehended in violation of foreign soveretgnty-$ecm to 
represent an unconnected series of questions. In reality, they farm part el 
one aspect of international law as to which there exists already a sub- 
stantial body of practice and which is probably in need erf; ' fax 

the interest of peace and of neighbourly mtercourse of States, 

(I) Jurisdiction with regard to Crimes Committed outside 
National Territory 

§U Tip' typical question of . tM ^ri^Uction of State* with 
o0mm am outside is that associated wtehl&m jo*** 

ab 
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nv ft,* :,\sr t n>mvrub iur oifcmes committed abroad is not at issue. It has 
moat'd author, Mtue *? .idirnuiduit on the jurt o i national tribunals of many 
tmrnni%, With rcgaid so olk'Kce* committed or alleged to have been com- 
muted by aliens, the suhjttt, though of limited Compaq, is one which by 
general admission requires clarification and authoritative solution. It is 
doubtful whether such final solution has been achicvcd-or perhaps at- 
temptui-U the jpjgmtiit of the Permanent Court of International Justice 
in the case <A The Ivins- In that case the Court by a bare majurity-by 
the casting vuc of m President-held that there was no rule of international 
Saw to ju event a Mate horn exercising jurisdiction over aliens with regard 
to crimes committed ah oath It is poyyble that, to some extent, the decision 
of the Court must be lead in the light of the special circumstances of the 
case, namely, of the fact that in one puit of its judgment the Court treated 
the offence as having in fact been committed on the territory of the State 
which had assumed jurisdiction. In so far as the judgment of the Court 
purport* to express a general and unqualified proposition of international 
law, it has been subjected to criticism and is unlikely to secure general 
acceptance. In 19117 a Convention concluded in Paris under the auspices 
of the International Maritime Committee provided, for the case of collisions, 
that the master, or any other person in the service of the ship, can be 
prosecuted only before the courts of the flag of the vessel and that no arrest 
or detention of the vessel can be ordered by any other authority. The League 
of Nation* Committee of Experts considered this question and, after receiv- 
ing a learned report on the subject, decided, in accordance with the recom- 
mendations of the Report, that the subject was not “ripe*' for codification. 
The reason underlying the recommendations of the Rapporteur and of the 
decision of the Committee was that, in view of the diversity of national 
systems on the subject, "the international regulation of this question by 
nmf of a general convention, although desirable, would encounter grave 
political and other obstacles" (report of 26 January 1926). 


62. It is not certain to what extent the reasons which moved the Com* 
f&ittee of Experts to abandon this subject as not being ripe for codification 
are relevant to the function of the International Law Commission in the 
matter. Unlike the Committee of Expats, the Commission is not under an 
to the matter from the point of view of its suitability to 

tern the subject matter of a convention to be adopted by a conference to 
be convened in the immediate future. The Commission may, in the dr 
mmmmm of the case, be satisfied with the adoption erf a draft stating the 
more generally accepted and the most acceptable rule of law? it may be con* 

, #i*h publishing it or with mere submission of it to the General 
AmnMf m the purpose of being noted or approved without the taking 
V Neither k it certain to what attend the Commission 

sopdkd toauadj dcd*mr importance to .the' existence of any 
inndkoae«t»t ©I national jm&tHvdcawOB the subject U m$ m 

wmirn&st s«& mrrnrn Pjiw* '#»**; 




note tin! fact that $wh national difference * may be of a transient character* 
Thm, for instance. the British Home of Lord* in the om: of /cy*? v* Dirrr* 
lor of Public Piostu ji/jonr det lined to recognize the unqualified validity of 
the rule that in no uist? can a State attune jurodu tion wt:t an aben for an 
offence committed abroad, I he HuU'e of Lords jointed out that laving 
regard to modern developments in the held of com mu nuatiom, adherence to 
the strict rules of territorial;'} may lead to main m ona- abmxduy, lire 
Lord Oianrcllor, in giving judgment said: 

“It would, 1 think, be strangely inconsistent with the robust, ami vigorous 
common-sense of the common law to suppose that an alien quitting Ills 
residence in this country and tenipoiwrih on the high seas beyond tori* 
tonal waters or at some even [more] dista m q>ot now brought within 
speedy reach and there adhering and giving aid to the King’s enemies could 
do so with impunity.’* 5 # 

But English law has often been regarded as firmly wedded to die doc- 
trine of territoriality. In dealing with this subject the Cmnmmion mm 
wish to attach importance to the fact that, in a world in width distances 
have shrunk so considerably; the doctrine of territoriality has Iiccome 
capable of modification in many directions. 

63. As stated above, the question of the jurisdiction of States in the mat- 
ter of offences committed by aliens abroad k of limited compass, and it is 
arguable that, in any’ scheme of codification, it ought to figure merely at a 
subdivision of a larger topic such as “Obligations and Limitations of Ter- 
ritorial Jurisdiction”. At the same time it would appear to be a question 
of considerable practical importance. States have shown themselves particu- 
larly sensitive to other States assuming Jurisdiction over their nationals for 
crimes committed abroad. The subject was regulated in the Havana Com 
vention of 192S (the so-called Bustamante Code) am! in some previous 
American treaties; it was covered by the resolutions of the Institute of 
International Law of I8BS and 1931; and it was studied at a series of inter- 
national congresses of comparative and penal law. It was among the tqgitai 
dealt with by the Harvard Research which resulted in a Draft 'Cmmtmkm 
of great value. The controversial nature of the principal article, in the Draft 
Convention 55 serves as a reminder that the subject k not free front dif- 
ficulty, hut the following passage from the Introduction to this Commimt id 
the Harvard Research may usefully be quoted as being relevant not only 
to -the particular question, dealt with in the Convention, but— probably— 
to many other potential topics of codification. 


»[I946] X €X at Jc m. 

•Article 7 of the Convention provides that "A State has 
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any crinae committed outside I« territory by an alien apifti ,, ,.. w 

rity or iw>iacnI , l lmlsqpa4a9aw- , ^ that State, provided that the m ©r ammkm ;#bW*. .Mt», 
id rules the crime vaa not coramitEed hi exercise of a Kfeerty guasaatetd the dim Iff the 
law of the place where h was committed.- Vft State* w i«tf In the 'ftupMt .'dj ['$(• _ 
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“The investigation indicates that states have much more in common with 
espect of penal jurisdiction than is generally appreciated, that the gulf 
etween those states which stress traditionally the territorial principle and 
lie states which make an extensive use of other principles is by no means 
s wide as has been generally assumed, that there are other practicable bases 
f compromise, without sacrifice of any essential state interest, on most if 
ot all of the controverted questions, and that it is feasible to attempt a 
efinitlon of penal jurisdiction in a carefully integrated instrument which 
Dinhines recognition of the jurisdiction asserted by most states in their 
fgisiation and jurisprudence with such limitations and safeguards as may be 
ikulattd to make broad definitions of competence acceptable to all.” 57 

(5) The Territorial Domain of States 

64. The law relating to State territory has remained almost entirely out- 
de the efforts at codification. There have been occasional multilateral 
^durations and instruments relating to boundaries and acquisition of ter- 
torial sovereignty, such as the General Act of the Berlin Congo Conference 
[ 1885 on notification of future occupations on the African coast; the 
ipeated affirmation by the American States relating to the non-recognition 
; acquisition of territorial sovereignty by force; the declarations bearing on 
xe Latin-American doctrine of post-liminii; and, more important, Projects 
os. 10 and 11 of the American Institute of International Law which cover, 
sspectively, the question of territorial boundaries and “rights and duties of 
rtions in territories in dispute on the question of boundaries'’. 58 But, 
herwise, the subject has remained untouched by the codification niove- 
ent. The reasons for that fact are perhaps not difficult to explain. The 
lient aspect of this part of international law lies in the rules relating to the 
iginal acquisition of territorial sovereignty by discovery, occupation, corn- 
iest and prescription. Rights and claims to territory have been tradition- 
ly regarded as synonymous with the most vital interests of States, and it is 
erhaps not surprising that there has been a reluctance to cast the applic- 
ile rules of law in the form of codified principles which might be invoked 
imediately, with some eagerness, by parties to pending disputes. This has 
ten so in particular in view of the fact that throughout the last century a 
imber of territorial disputes, still unresolved, have been pending and that 
te adoption of any rulfcs would, in many cases, have run counter to the 
terests or views propounded by the parties to existing controversies. The 
serration, in the optional clauses of Article 36 of the Statute of the 
>urt, relating to so-called past disputes has been largely due to the disin- 
flation to submit territorial disputes to compulsory judicial settlement, 
st, next to claims in respect of the treatment of aliens, territorial disputes 
ive figured most prominently before international arbitrators and tri- 
rnals, and there has been as a result an accumulation of a substantial 
noun* of law on the subject. International awards and decisions— as 

* Supplement to the American Journal of International Law, 29 (1935) , pp. 446, 447. 
"American Journal of International Law, 20 (1926) , Special Number, pp. 318-522. 
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shown, lor instance, in the practically unanimous judgment of the Per- 
manent Court of International Justice in the case of Eastern Greenland— 
have demonstrated that situations of great complexity going back into the 
distant past and affecting considerable territories can be solved by the 
application of legal rules. With regard to conflicting claims resulting from 
discovery and disputed degrees of effectiveness of occupation these rules, 
while admitting of a pronounced measure of elasticity in their application, 
are clear in principle. The obstacle to their being made a subject matter 
of codification is political, not legal. The negative importance of the 
political obstacle may decrease in proportion as it is realized that only an 
authoritative formulation of the law on the subject may be able to remove 
the existing unedifying accumulation of conflicting and mutually inconsis- 
tent claims with regard to the sovereignty over Arctic and Antarctic regions 
Within the framework of some general statement of the law— in one of the 
forms envisaged in article 23 of the Statute of the Commission— its work 
may prove a factor in overcoming what may otherwise be an insoluble 
deadlock. 

65. In this connexion consideration may be given to the question to 
what extent it is feasible, through an authoritative statement of the required 
period of limitation, to formulate a rule of international law with regard 
to prescription. The experience of the British-Yenezuelan Guiana Arbitra- 
tion showed that, within a general scheme of codification, the formulation of 
some other requirements of acquisitive prescription might usefully be 
attempted. The numerous decisions of high tribunals, such as the Supreme 
Court of the United States, which have applied the doctrine of prescription 
to territorial disputes between members of Federal States, would provide 
instructive material on the subject. It is possible that the majority of 
the members of the League of Nations Committee of Experts in denying 
the existence— and, indeed, the propriety of the existence— of prescription 
in international law, 59 did not fully take into account both established doc- 
trine and judicial and arbitral practice. Numerous decisions of national 
courts may also act as a reminder that there are questions of a technical 
character related to the territorial domain of States which are capable of 
systematization and clarification through any one of the methods open to 
the International Law Commission. These include some technical questions 
of determination of boundaries, the rule of the thalweg, accession and 
alluvion, and the like. 60 

66. Thirdly, with the prohibition of the right of war— either as the result 
of the Charter of the United Nations or of the General Treaty for the 
Renunciation of War— the time would appear ripe for a revaluation of tbe 
role of conquest as conferring a legal tide. There is room for the view that. 


w Minutes of the First Session , 1925, p. 39. 

••Some of these questions were covered by Project No. 10, referred to above, of the 
American Institute of International Law. 
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dthin the framework of a codification of international law, the principle 
>£ non-recognition of acquisition of territory by force may find a place as a 
eg a I rule dtming the title of conquest to States resorting to war in viola- 
ion of their fundamental obligations. 

67. In addition to the modes of original acquisition of territory, a num- 
ber of other questions would seem to require clarification in connexion with 
icquisition of and changes in sovereignty. These include the question of the 
; licet of changes of sovereignty— through conquest or cession— upon the 
lationalitv of the residents of the territories concerned, in particular of 
arsons not resident in the territory at the time of the transfer of sovereignty, 
secondly, experience has shown that the regulation by treaty of the right 
>£ option frequently raises problems for the solution of which a general 
ormulation of the applicable law would be both feasible and useful. 


(6) The Regime of the High Seas 

68. The question of the codification of the law of the sea presents itself 
mder two aspects, both of which are well illustrated by the two subjects 
wrhich fall within this branch of international law and which were consid- 
ered by the League of Nations Committee of Experts. The first was one 
vhich may perhaps more properly be considered as falling within what 
he Statute of the International Law Commission describes as development 
)f international law, namely, the introduction of predominantly new rules 
)f law aiming at regulating some common international interest. This was 
o some extent the question of the exploitation of the products of the sea. 
The League of Nations Committee of Experts, after receiving the replies of 
he Governments and the report of Dr. Suarez, one of its members, came 
o the conclusion, at its second session, that the report submitted to it indi- 
ated the problems which a conference including experts of various kinds 
night be called upon to solve and emphasized the urgent need for action. 
Vt their third session in 1927 the Committee decided that the international 
■egulation of that branch of the law of the sea can best take place by means 
>£ a special procedure involving the co-operation of experts, in particular 
:>f the Permanent International Council for the Exploitation of the Sea 
ocated at Copenhagen. 

69. It will be noted that even in respect of subjects such as the exploita- 
ble of the products of the sea, the borderline between “development” and 
‘codification” of international law is necessarily elastic— inasmuch as these 
ubjects, too, are covered by a considerable body of progress. Thus the 
Rapporteur of the Committee, in a report drafted in 1925, submitted a list 

sixteen international treaties on the regulation of maritime industries, 
►ince then, further important conventions on the subject have been con- 
such as the Halibut Conventions of 1950 and 1957 between Canada 
the United States of America; the Sockeye Salmon Fisheries Gonven- 
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Lion of 1930 between the same countries; the Regulation of Meshes Agree- 
ment of 1937; the London Fisheries Comention of 1913; and the series of 
Conventions and Protocols concerning the regulation of Whaling of 1931, 
1937, 1938 and 1914. Primarily, however, this would appear to be a subject 
to be covered by the procedure appropriate L>r the “development” of inter- 
national law within the meaning of the Statute of the International Law 
Commission. The proposals, submitted in this connexion by the Inter- 
national Law Association 01 and the Institute of International Law 02 for 
an International Sea Commission emphasize this aspect of the problem. 

70. On the other hand, by far the greater part of the law of the sea 
would more suitably fall within the framework of “codification”. For the 
law of the sea, perhaps more than any other branch of international law, 
would seem to call for a comprehensive codification in the light of the 
existing considerable practice intent upon preventing the principle of the 
freedom of the sea from being transformed into a regime of anarchy. That 
practice has produced a number of conventions regulating transport by and 
safety at sea such as the Conventions, concluded under the auspices of the 
International Maritime Committee, on the unification of the law in regard 
to collisions, on the law respecting assistance and salvage at sea (a Con- 
vention amplified by the Treaty of Montevideo relating to salvage by air- 
craft at sea) , on the limitation of shipowner's liability, and on the carriage 
of goods by sea (the York-Antwerp Rules adopted by the International Law 
Association in 1890 and repeatedly revised; the Hague Rules of 1921; and 
the Brussels Convention of 1924 on the unification of rules relating to cer- 
tain bills of lading); and on maritime liens and mortgages (the Brussels 
Convention of 1926) . There is, in addition, a considerable amount of State 
practice in the form of instruments for securing the safety of traffic on the 
high seas, such as the Convention for the Safety of Life at Sea concluded in 
1914 and revised in 1929, the International Load Line Convention of 1930, 
and the Convention of 1930 concerning manned lightships not on their 
stations. The International Code of Signals has now acquired a recognized 
international character. Various other conventions, such as the International 
Radiotelegraph Convention, the International Convention for the Protec- 
tion of Submarine Cables, the numerous Conventions relating to slavery and 
the slave trade, and treaties aiming at curbing abuses such as illicit liquor 
traffic, have regulated other aspects of the law of the sea. 

71. Alongside that conventual regulation of a substantial part of the law 
of the sea, there exist rules of customary law, some of them of long standing 
and of k great generality of acceptance. They include the principle of the 
freedom of the sea in its various applications, the law relating to navigation 
through straits, to ship's papers, to the powers of visit and search of ships 
in time of peace, to hot pursuit, to the regime of the surface and subsoil 

* Report of the International Law Association of 1925, p. 104. 
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of the bed of die sea, and to piracy. The last-named was the only subject of 
the customary law of the sea which the League of Nations Committee of 
Expci t> conTLred ripe for codification, hut which the Council and the As- 
sembly of the League did not regard as being of sufficient importance to 
warrant the convening of an international conference for the purpose of 
codifying it. Recent experience has shown that that particular subject, which 
is one of the oldest branches of customary international law and on the 
general principles of which there is a substantial measure of agreement— 
though not as universal as is widely assumed (see above, paragraph 10)— is 
in need of clarification. This applies not only to such, apparently novel, 
questions of detail as piracy in territorial waters or the criminality of 
attempts at piracy, but also to the more fundamental question whether piracy 
is limited to acts committed by private individuals animo furandi. 

72. The lave of the sea offers an inducement which is of some urgency 
for a co-crdinatej effort at codification. For in the absence of international 
regulation aiming at introducing clarity and a reconciliation of conflicting 
interests the regime o£ the freedom of the sea often threatens to assume a 
complexion of waste and disorder calling for unilateral measures of self- 
help. While in some matters the principle of the freedom of the seas pro- 
vides a sufficient and rational basis for a regime of order and co-operation, 
in others it is productive of gaps which are inimical to peaceful relations 
between States and to the general international interest. The award in the 
Behring Sea Arbitration affirming the principle of the freedom of the sea 
disclosed the unsatisfactory nature of the position created by exclusive 
reliance upon it. The arbitrators, in compliance with the authorization of 
the parties, recommended a regime based upon a more rational application 
of the rule. Numerous treaties have been concluded relating to the proper 
exploitation and preservation of the resources of the sea. But they have 
not fully met the situation and the conclusions of the League of Nations 
Committee of Experts emphasized the urgent need for international regula- 
tion. Failing such regulation, nations will have recourse to unilateral action 
which, while unimpeachable as a matter of equity and justice, is a reflection 
upon the regulative force of international law. The action of the United 
States, Mexico, Argentina and Chile in 1945, 1946 and 1947 with regard to 
the conservation of the natural resources of the sea adjoining their ter- 
ritories provides an instructive example of the drawbacks of the existing 
situation. 

73. In view of the already available substantial body of practice, in the 
form of conventions and otherwise, in these matters it would appear that they 
would more properly fall within the framework of codification rather than 
"development’*— although it would be codification with a considerable ele- 
ment of "development" in it. As mentioned, there is in existence an im- 
posing body of non-con troversial rules and principles on other aspects of 
the international law of the sea. This being so, it must be a matter for 
consideration whether, of all the branches of international law, that of the 
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law of the sea does not lend itself to comprehensive treatment by way 
of codifying the entire branch of the law. A codification-in its widest 
sense— of the entire field of the law of the sea in a unified and integrated 
“restatement” or similar, more ambitious, instrument, would go far towaids 
enhancing the authority both of the work of codification and ot interna- 
tional law as a whole. 


(7) The Regime of Territorial Waters 

74. In this branch of international law the task of codification will prob- 
ably proceed on the basis of the achievements of the Hague Codification 
Conference of 1930 and of the preparatory work which preceded it. No 
expression of opinion is called for here on the question whether the results 
of that Conference may legitimately be called a failure. It will be noted that 
the Conference produced some agreed instruments in the form of Articles 
on the Legal Status of the Territorial Sea— a detailed and valuable docu- 
ment— and on the base line, both in general and with regard to the particu- 
lar cases of bays, islands, groups of islands, and straits. There is general 
agreement that the bases of discussion, the documentation on which they 
were based and the discussions in the relevant Committees provide material 
of the utmost usefulness. However that may be, in attempting the codifi- 
cation of this part of international law the Commission will be in a posi- 
tion different from that of the Committee of Experts and the Hague Con- 
ference. Its task will not be limited to that of adopting articles and produc- 
ing a draft intended to be accepted as a convention requiring the agree- 
ment of all or most States. On the crucial question of the extent of terri- 
torial w T aters it will be in the position to state the existing law in terms not 
only of agreement, but also, in an analytical and critical manner, of the 
absence of agreement; it will be able to disregard extravagant demands; 
it will possess the authority to put unorthodox but justified claims in terms 
of principle rather than of mileages. It will be in the position to attach 
significance to prescriptive rights, to important economic and strategic inter- 
ests, to changes resulting from modern conditions. By reference to these 
factors it will be in the position to approach the no less crucial question of 
the contiguous zone and protective jurisdiction. 

75. The fact that the International Law Commission is by its Statute 
enabled to adopt methods and pursue objects somewhat different from those 
which the League of Nations prescribed for the Committee of Experts sug- 
gests that it may be possible to achieve a distinct measure of continuity in 
relation to past efforts at codification. There need be no disposition to 
discard subjects with regard to which previous efforts are deemed to have 
failed. For the failure which attended one method and one object need pot 
be decisive with regard to different methods and objects. Moreover, it would 
be unfortunate if the regulation of questions of obvious importance in the 
sphere of international transport and international economic intercourse 
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generally— such as the position of foreign merchantmen in territorial and 
national waters— were to suffer from the inability to achieve uniformity w r ith 
regard to the breadth of territorial waters. 


IV. THE INDIVIDUAL IN INTERNATIONAL LAW 


The Law of Nationality 


76. As in the matter of the two other subjects covered by the w ork, of the 
H ague Codification Conference, so also with regard^o the qu estion of 
n ationality, the International Law Commission will be able to draw up on 
i nstructive lessons of past experience. Bo th in the formal and in the s ub- 
s tantive sense the achievement of the Conference in the matter of nationa lity 
w as a promising on e. It pro duced a Convention md^jmmber of pro to- 
c ols on subiects which, had previously sho wn,.^ diyerg e yy of 

pr actice and of doctrine and which, because of the importance of national ity, 
w ere consideredTo be highly politic al. M oreover, the adoption of thes e 
instrum ents was followed in some countries bv legis l ative changes with 
re gard to" matters which had been considered" 1 ^ as constituting characteris tic 
an d permanent features of national jurisprudence . But it would probab ly 
be a mistake to exaggerate the significance of the achievement of the Hagu e 
Conf erence in the matter of nationality and to assume that th a t subject ne ed 
n o longer be consideireTToFthc pu rpose olj^dificaiiQlCjn particular, it may 
n ot be fully accurate to gauge the achievement of the C nnfprpnrp from the 
f act that j t pxodjxggd a rnpyenfinn—^jn jpstTiiment w.hifh...has nnt. spi red 
many ratifications in excess of the minimuy number of ten required for. i ts 
e ntry into force. W hile the Convenfion.^Shodied agreement on such que s- 
ti ons as the g eneral principfe s- ^overni^ of nationality and 

th e diplomatic protection of perso ns o( _duHrmaTfbnal?>y , nn 
p roved possible on important epestions of substance such as the rpmaval of 
t fie principal causes of double nationality and of statelessness and the righ t 
o t^cp^t^or iK M ainly owing to the solution— or se mblance of solution— 
ad opteddby th e Conference on the latter subject, the United States declined 
to, Sign thlTConvenUon . No serious attempt was ma ^p to investig ate the 
possibility of a single criterion Tor arqiimtion bf'nationalitv by birth. While 
th e^onvention recognized the right of pegsgns of dual nationality to re- 
nounce .on&lOf rbm, it made^such rgniiSaatTS V conditional upon thT 
a uthorization of the State whose nationality \vas being surrendered. W ith 
regard^to nationality of m arried women, the subsequent legislation of some 
countries has gone further than the hesitating provisions of the Conven - 
ti on which in this respect lags behind recent developments. Of t he protocols 
ad apted by the Convention— t h ey all referred to matters ot detail— only one 
(tMt lelating to military service of persons o f double nationality! has 
entared iato force. ~ “ 












77. It may thus be said that while revcalfog the potentialities of the 
international regulati on of the subject, th e worh oTthe Hague C&UUi cat ion" 
Con ference on the^uesticgniflia^ touche d onlv^T fe" fringed of t he 

problem. In an era of economicjiationaiism anrisola tion^ wlK r n freedom 
of movement across the fronjjgj&J£nds to become nominal. jj ie urgency of an- 
i nternat io nal regulation of conflicts of nationality laws and statelessne ss. is 
l ess apparent. Bu t^ it is to be hoped , the po sition in this respecTTmiv iih(?efr7b” 
a change . Moreover, in afT intern ational sys te m in w hich the fundamental^ 
ri ghts and free do ms of the i rtdrr ii for^ gam' 1 ncreas i ngl v effec- 

subj^j>Lreme dial codification aiming both at systematizing e xisti ng a grees 
m^ 3 %a gd at removing anomalies which are a cause of inconvenience_andare 
de rogatog jr to tlje ..digni^o f man. W it h regard to the right ^^x patnatmm 

tn e-Convention on Nationality adopted in 1933 by the Severn , 

tio nalCo] ^^ camStates may provide a promising starting point 

for further efforts at codification. 03 ' This ' ' ““ ■ 


MmiiszaHPBl 


78. Witfyr egard„to status, or the abse 

thereof, which is both^ejfcg atop^ to the dignity of the individua 
1 and aTreflection upon the logTcfof traditional^ which 


possession of ha Honali t 


I srariT^ a fer* 05414*5 v* JTSr 


li ttle^ j Qtny, progress. Th e Protocol which i 
^ft^ortatioh of persons denationalized^ 


its abolition. Ho wever, it is prquamrama .t.m t his respect 
of International regulation through the efforts of the ! 


Comm ission will be not through codification, but through “d evelopment” 
aimmg^^nt roducTng a departure from the existing practice. T h at prac- 
tice still continues to multiply the potential causes of statelessness. In par- 


tries have*? 


legislation w hich pr ovides fot" , Tftrl^^ jYatic^o f certain rla^ s of their 
citizenTof thjj£mt i<mality hy >ay~ol^ pnn tgffmentfor disl^alt ^rotherm^ 



d status 


« Articles 1 and 2 of the Convention provide, in simple language, as follows: 

“Article 1.— Naturalization of an individual before the competent authority of any of the 
signatory States carries with it the loss of the nationality of origin. 

“Article 2.— The State bestowing naturalization shah communicate this fact through 
rhamT>T« fo the State of which die naturalized individual was a national/' 
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of the individual as the subje£t_o£ fundamental rights and freedoms— agply 
even more dh genHv^Qlxie ^questiQn of tlY£ tfeatmuirnand the JepTposition 
of^pliens. A|>artTrom the sonic wha t "general ^roribiolTs^ol the" Conventio n 
on the Status of Aliens adopted m 1 y-'S by the Sixth International Com 

f Smrt^r^ncP'aj gnft from indivdduat^efa^nces^cr^^ 

ciVfFe quality of aliens m^ hsolutions ada pted Tiy-the Pan-American Con- 
ferences the~rHdtntie n of - d ie Seventh Conferenc e m 

I9|S.pn t K q, ^I nt ernational Responsibility of the State) ,_ this subject has so 
etixisjde the orbit of the codifying movement. S ome aspects o f 
it wcrj^imlir cctlv, discussed in connexioqg ^vj^ - ^ quest ion of the respom 
sil ^lity of the State for dam agiialdne-i Q the persons and prop er ty of aliens 
wi thin t he fra mework of the Ha gue Co nferen ce of 193(1. fife matter was 
examined in detail bv t he Econom ic Com mittee of the LeagueTytT Tations, 
a^CTtTTl specrtjf die ’’equitab le treatmentl or the commerce g QdTli^rn hers 
ol ^the League'', which meiir^^ to ob ser ve nCd he 

Covenant. It in cludes yueh questions asme taxation'of aliens; their right 
Y o"Bterase any particular' professio n t industry , nr orm paiion: 
of aliens in respect o f residence. travel, the right to hold ancfbegiT^ ith 
pro perty; the extent o f t he obligation to perform public services 
•national iiTi portage. T here is on this^ubject a~ sifbstantial body of State 
p ractice which, however, is only imperfectly related to principle. In some 
case s thaCpractice is due to particular economic or strategic considerations, 
an d it may be difficult to .pm Lr^r .-. 3 ^: 1 . n'k of a generally appli- 
ca ble ry tig. The League Committee formulated a draft convention which, in 
m ost matters, constituted not spanucli an attempt to s t ate the rule of la~ng 
the HbasTs oF existing practice as an expression pf desirable rpj[es of equit- 
a ble treatmen t . 9 4 The draft was su hi nted In 1929 to a Conference but the 
res ults j^itT de Hbcratiom - \nu\ elT f i^ on cliisivS ^ 

80. The Interna tional Law Commission may have to give detailed co n- 
si deratiou T o^^ tjiesg and si milar aspects of the treatme nt 

of a^Tens^ortght to be brought within a u^ooarnrrte'df i n t er nation IlT w or 
whetS eTthey ought to he left to the ^TstotiorT of^jStatesand to bilateral 
a yeemepl^. The question would also have to be considered to what extent 
ir ^^sibl^jt 0 provide for equality of treatme nt as between alien and alien 
a iidSw^rohibit discrimiflj at ion against certain categories of aliens wi th 
regard to both economic bene fits and t o eligibility .tor legal assimilation 
to the majority populationTZ— ^ 


81. In one definite respect the law relating ta- the treatment ot ahem 
would seem t o require authoritative statement or restatement, namely, wi th 
r egard to p) the mil equal protection of such rights as they possess by the 
la w ot the State. and ^ (2) absolute reco gnition and prntertirm pfc-w&at-lhs 
C harter of the United Nations describ es as human right# and fundamental 


•‘See League Docs. A.ll, 192$. II; A.52, 1924. II; A.46, 1925. II. See also, for a useful 
SWW, The Legal Status of Aliens in Pacific Countries > edited by Norman Mackenzie 


46 











reedoms. So long as HiFl^ualtly" omie 71 gh i ^^ “T E^ldien 


lational has not l^c°tnepart^L^ law- 


t vhic h is an undoubted part oj^mtcrnaii onal Iaw~must .be aiUhoritat iy^Iy .. 
i ffirmed that the position of die alien before cour ts and aJ ' ’ 
mthorities is the same as_that of the national for the purpose 


-j oins grantedJ hTnmJ iy the law of the Sta le. That duty v. 


and of the 
tlmule— 


asserting 
ready reeng- 


lized in the form of the obligation o f .d^jai of ius£u.V. 

^u rtKerTwould appear to he room for_ a n ..expansion of that principle, fo r 
n s tance^-bv generalizing the rule, jtdofct^^ to x he 

jffeet t hat aliens, li ke nationals,_a re exempted from the require ment to 
it^p osit security for costs . „ ~ — 

82. Se condly, the effecti ve recognition j^Lt he provisio ns nf rhp .. r.ha.v.ti?r r> f 
he United Nations relating to human rights and fund amental freedoms-^ 
ipplical^byLi{S5I5m^Q natjoiials-jaiid aliens alike— would natu ral l y f w4- 
i place in any codification of the law relating to the treatment of aliens. 
I'h e controversy, which was largely responsible for the negative result of the_ 
;ue Cod ihcaticm ~on. T su bject^ 


Hagt 


the fact of non-discrimination as a rcasop for relieving it of responsibility 
hr t tlie treatment of aliens has now been resolved so far as fundamental 
hu maig rights and freedoms ar e concerned. T he — 

issCrm l by "aFbitral tribunals, that the idea„pf nondiscrimination cannot be 
/aT Tcfly relied upon if the State docs not measure up to a minimum standard 
jf civil ization? has now found expression in the provisions of the Chart er 
-e lating to hun SC SgS^ These must be deemed 

0 b^ca ^ten s ivelj^j^i^the minimum standard of civilization. Thus some 

rourfTTn the Urn ted states nave" held that the enjoyment oh o iffrnn f unda- 
n StalrigEtr guaranteed by the C ons titutionmust be ^concede?! even to 
hose hliens ^dio have entered the country illegally: th is ’lipplTed, m~pnr - 
.icular, to the right of aetfessto cpnrts. It is possible that the adoption of an ^ 
nt erhational Bill of HuminrTT iyht^ may be of assistance in defining what 
ro nstitutes the QjL civilization. Even after an pffprfb^ 

Bi ll oft Rights has materialized there will still remain the question of the 
- plpvanrp of fhp pli ^of non-discrimination in matters other than those per- 
lining to th e “minimum standard of dxii hatioa^, su ch as the limits ,nf_ihg. 
res pect for property q j^liens. It will be a matter for consideration whether 
he answer to that question can be attempted within the f ramework of a 
ro cUhcatlon ot the l aw ting to aliens. I t is possible that inT 
e xperience of variol i^Str^ ^ies. on tEe subject there ma y he 

1 solution which would b oth- as an jg?mcem$ht to a nd as a basisof 

rodification. 


'83. In con ncxTO r r^yr th the codification of that part of the law relating 
o the treatment ol aliens which bears, upon human rights and fundamental 
“r eedoms. there may also be considered the des irability nf 
a art of this branch of the law the^fe ,- rgl3iiTrg ' tu the ueaument Of "State-' 
ess or si milarly situated persons. In general conventions concluded before. 
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the Second World War— such as the Con vention of 1936 concerning 
status rcfugeesTstat^ess and other, wer 

ni osi respects assimilated to ^ ahens with regard to residgnee and acces 
co urts. So long as imcn^Hnnal Taw has not eli minated the possibility 
a category jof stateless. persons it ought to make provision for making op 
tive ^iflir^Tjecrio them those huma n rights and fundamental f 


which pertain to the n 




84. Finally, i 
treatm 


the law relating: to the ex 




e necessary— a: 

iens and stateless persons. Arbitn 


ieiHIv tdrnake such an attempt practica 


The prin ciple that ciflheps lawtujly admitted and perma nently establishe 
mu st not be arbitrarily "expelled haTTendea" t"6 reecirengeneral recognitior 
It will still be necessary to define, in connexion with a general codifiratio 


of the law r on the subject, the details and conditions of its applicat ion 


(3) Extradition 


85. The codification of the law of extradition— largely ir 
evolving a general tre aty of ex tradition— has been jhcLsuh: 

ful a t temDts„.oiL..ihe-XLar t o 




bhhkIH 


ivia and Peru, the Bustt 


mante Code of 1928. th e Convention on Extradition signed in 1933 at t h 
Sevent h International Conference of American States, and the Centra 
American Convention ~oFlu^4 are in Force and have ~ ~ 


. The subiect of extradition receive 


lye receivec 














4. The, question as to the right of ^djou^nfng ex trad 
son in q uestl^ haT^ or "crrrrn ( 


er crnfie. 


iamagiMsHB 


th e expenses ot extradition should be entirely Tjorne py r_n o.^r , 

With regard to o ther, more su bstantial^ q uestions su ch as j^tra diiiuii * »f 
n ationals, the evidence of guilt required in support^oT : aTeque^^^ 
dition, and the relative positions of the Executive and the Judiciary in con- 


nexion wit 







any attempt to codify the law o£ extradition in the form of 


n ational convention, F 
el uding extradition in the list of subjects which wereT 
These reasons were subsequently re-examined by the aut 


Researc 


fflMMHB 


eral inter- 


from in- 


C^A2JUEJLi£e4J 


a most convenient and useful st arting point for any future efforts in this 
connexion. In adduim^dte ljraft •ColiVCntiuli is acconmanied ~ 


co ntaining draft arr irles of reserva tions on such subjeqe as ca pital } n l n 
ment, fiscal offencesTnon-extradition of nationals coupled with the duty of 


pros 

facie case either genera 


State. - 


aamBggssggl 


the nationals of the requested 


86. It will be for the International Law Commission to consider whether 
the reaso ns which prompted the League C ommitte e of Experts not to 
eLaw of Extradition in the, list of subjects ripe for codification 


ar e sufficiently nefsuasiv&m the light of the general nature of the task con 
fr onting the Commission . As already stated in otheTparts o' 
function of the Commission is not limi 


international con- 


vention. In jmis, as welLas in other matters, ii. will be within the provin ce 
oLthe Commission t o consider to what ex tent the divergencies Tn national 
practi ce— especially in matters nurrff 

porta nt politicaL.or economic interest; gukaa^ely be regarded as"an 

obstacle to codification rather than as 




not to proceed with another sub 


related to extradition, namely, com 


acts in penal matters and letters /fegatoiY in penal 





m See the discussion at the fourth session ofthe Committee, 1928, pp. 11-16, The Com- 
mittee attached decisive importance to the fact that, according to what was bdieved to he 
a fundamental rule of procedure in Anglo-Saxon countries, witnesses could he heard only 
in the presence of the accused. However, at its fourth session, held in 1928, the Commit- 
tee of Experts, in connexion with the consideration of a report of the Mixed Committee 
for the Suppression of Counterfeiting Currency, decided that "it it desirable and it would 
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87. There would seem to exist persuasive reas ons counselling a unifica - 


tion and d eification of the law of extraffition ^withi n the general task of 
co tllfiH Tmn. T he law of extradition has tr aditio nally served two purposes 
the importan ce and urgency of which Have tended to“ increase rather than 
t o dimmish . in the first instance, the Iaw~ of extraditio n 7s ^ instrumen t of 
i nternational co-op eration for the suppression of crime.. Its increased im - 
p ortance is _obvious at a "time of rapid developme nt of communications 
enabling otfenda i to leave the country where the cri me was committe d. 
Sec ondly, Tome aspects of thqJLaw of extradition h a r e-served tu affor d a mea s- 
ur e of protection to pp^cn^accused of crim e! Thi s applies, for instanc e, 
to the rule that the fetrada^ ^ers on must not be tried for a crime other 
t han that in respec t n r^T^ex^adition has been g ranted (though the pur , 
po se of th is rule is also, to so mc T extent, to safeguar d the sovereignty of the 
e^ SouT ng ^State). A b ove all. The lu net ioiTTrtHeTa w of extradition covers 
o ne of it^ceniral aspect s n amely, th e principle of. non-extradition of politi- 


cal_offenders. While that pri nciple has been recognized almost universally , 

m the practice of cou rts and in 
m unicipal legislation as to the pjanrinr ^its application. Thus, for instance, 
according to theTinms n law o f^ J-QgS^a^politica l offence was e xtraditable if 
r h sln- TheTmu o( an^r^3 TThe French law of 1927 adopt ed a 

s ijnilar .rest. B o th English andJ nrSnclLXQurt.S have declj nedjtn, ex mad ,rh e 
principle of non-e ^carij&qg of political offenders to crimes co mmitted i n 
fu rtherance oJ^a^rAijin oft t Ee gr ound, which is controversial, tha t 
anaiSisi^wh^ ^ not aim at" the substitution of one gover nment (or 
fo rm of government) fo r a nother, is not a poIiticaTTaith ataU In g eneral, 
it is possible that the International Law Commission may find it difficu lt to 
ac Fbn the view thatT the ctiherences' of national laws an d iur ispruden 
the of ^ tradition” are so fundamental and decisive 6 * as to rSfd^r 

impracticable any attempt to include it within the general schemkof 
Scat* 


(4) T } he Right of Asylum » 

88. The question of the righ t of asylum, althou gh closely connected with 
that of fK>ri^txaqitio^ offenders, is considerably wider in scope. 


seem to be realizable that, in multilateral conventions dealing with crimes and offences 
of which the prosecution and repression are recognized to be of international interest, 
collaboration between States in the preliminary judicial investigation of such crimes and 
oteoces should be ensured to the extent compatible with the criminal law of the Con- 
tracting Parties” ( Minutes , p. 2 #) . “In these circumstances and with these restrictions” 
the Committee felt able to recommend the formulation of international rules concerning 
the communication of judicial and extra-judicial acts in penal matters and letters rogatory 
bat penal matters. 

•'Thus, for instance, during the discussion of the subject in the course of the first ses- 
sion of the Committee of Experts in 1925 the British representative adduced as a main 
reason for the unsuitability of extradition as a subject of codification the fact that the 
criminal law of some countries was distinctly territorial- But see the above section of this 
survey lor die suggestion that the principle of territoriality of criminal law may not be as 
immutable aa is o oc arionaily believed. 
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In the first instance, it refer sjiot only to the obligation not to extrad ite 
p olitical offenders. It implies a positive dut y to receive the m. Secondly, it 
no Tonly"covers^ political^ offenders; it embraces victims of perse cution fleeing 
from the country of/ bp presria n. Thirdly, it has acquired prominence 
connexioTTlw^ 

thisTatter ^at^^ f of cas es^trffi di" forms 


m 

__ _ .matter of 

P a Asvlum conclud ed . in jj&S^as distinguished _ 
fro m the more ge neral -€en reiifid n "on Politic al Asylum adopted in 1933 b y 
the j Seventh International Conference^ f 7^^ At a time when 

revolutions in democratic States h a v e not as y ert eroincTalhatter of the past 


and whe n in^oOmr States ^Tnatm g^gj HI poll tical lrc^ime^pxodui^.a.. 
cli mate favour^J^ jto re^li^ it tod persecution alike, the subject cannot be 
r egaTded^ s dbsolet^ or as d istric ted to^the pnncfpl^^ 
political offenders. In the Constit ution xtL-1946 France reaffirmed its 
at tachmHfrtor^nie prm^ipjiLXLL asylum for victim^ of persecution. 


89. On the other hapd^se ggiit de velopmenlLhaye not been nnfformly-ia~ 
the direction of Jth e ^ndic au biTof the principle of asylum. Th is a pplies 
to s uch instru ments as tS E^^vention for the I ntermlional P revention aq j. 
Vumskv^ anditer-€o^ Creaubirrff ^~^^ 

nati onal CrimmaLC^ou rr^ -Xhe se Conventions, signed b y a small number of 
States m 1937, have not entered into force . Un der the stress ISFtTeTIrcu^ 
stancesj^r^T^ tbp sprond Wo rld War exceptions have been made with 
reg arcfT^traitors^ “ quislings", and ^ persons acting contrary to the prir>- 
ci pi eTortii^HAyrtecr NationsTl n t he Paris Peace Treaties of 1946 provision 
was made for extradition by the defeated States not only of war criminals 

of eoUabomioa^vitli t h e^A xis P o w ers> It will l>e 
for the Commission to take stock_pf the situation. It^pdssible ttiat m a 
wor ld in whid^Se obsa lamE^oihuman rights and fundamental fr e edoms 
has beco me a reality there w ill be no r oom for 'revolutions which ^ to 

vi ndicate the rignts of marTqr for persecutions which assault them^^will 
be Tor theT^gP^nom j Lqw Commission to decide whether that possibility 
is jso d^tirmtQas^to t^nderjnnecessary the more precise formulation, in 
modern c onditions, of wMrKas been regarde d by many as .a. significant prin- 
ciple of International law" and pracuceT 


V. THE LAW OF TREATIES 

90. The Law of Treaties has figured prominently, in various ways, in con- 
nexion with codification. It constituted what was perhaps the most ambi- 
tious and detailed effort in the work of the Harvard Research. It was con- 
sidered in 1925 by the America^ Institute of International Law, the projet 
of which was submitted in 1927 by the Governing Body of the Pan American 
Union to the International Commission of American Jurists and eventually 
adopted in 1928 by the Sixth International Conference of American States 
as a “Convention oh Treaties*'— a document somewhat general in chrimcte^. 
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Some aspects of the subject were considered by the League of Nations Com- 
mittee of Experts in connexion with the question “whether it is possible to 
formulate rules to be recommended for the procedure of international con- 
ferences and the conclusion and drafting of treaties, and what such rules 
should be”. Although the Committee, after having received the replies of 
Governments, came to the conclusion that the subject was ripe for codi- 
fication, 08 the Council of the League decided that the subject was “in no 
sense urgent” and recommended that it be further studied by the Secretariat. 

91. Persuasive reasons may be adduced in support of the view that it is 
desirable to include the entire subject of treaties within the orbit of codi- 
fication. Their place in the system of international law needs no emphasis. 
The majority of cases which came before the Permanent Court of Inter- 
national Justice were concerned with the interpretation of treaties. Yet 
there is hardly a branch of the law of treaties which is free from doubt and, 
in some cases, from confusion. This applies not only to the question of the 
terminology applied to the conception of treaties, to the legal consequences 
of the distinction between treaties proper and intergovernmental agree- 
ments, and to the designation of the parties to treaties. There is uncertainty 
as to the necessity of ratification with regard to treaties which have no 
provision for ratification; in the matter of the important subject of the 
relevance of the constitutional limitations upon the treaty-making Power; 
and in respect of conferment of benefits upon third parties. The field of 
interpretation of treaties continues to be overgrown with the weed of tech- 
nical rules of construction which can be used— and are frequently used— in 
support of opposing contentions. The Permanent Court of International 
Justice did a great deal to reduce to proper proportions the rule that 
treaties ought to be applied so as to involve a minimum of restriction of 
sovereignty. Experience has shown the doubtful usefulness of the “liberal” 
interpretation of treaties. Thus, in the matter of extradition, in some cases 
the rule as to “liberal” interpretation has been invoked with a view to 
benefiting the accused; in others, in order to make the treaty more effective 
to the disadvantage of the accused. The rule that treaties must be inter- 
preted so as to make them effective rather than ineffective has often been 
relied upon in disregard of the fact that the parties intended to limit the 
effectiveness of the treaty in a manner involving a minimum of obligation. 
Although the activity of international tribunals has now evolved a sub- 
stantial body of practice with regard to the use of travaux preparatoires , that 
subject continues to be a matter of uncertainty and discussion in interna- 
tional proceedings. The divergent interpretations of the most-favoured- 
nation clause continue to cause difficulties, and it may be necessary to recon- 
sider, .the, view expressed by the League of Nations Committee of Experts 

* There was, however, a difference of opinion in the Committee of Experts as to the 
methods best calculated to achieve that object. While the majority favoured an inter- 
im imm$ conference, others preferred to entrust the subject to a limited body of experts, 
of the subject see Minutes of the Third Session, 1927, pp. 42-44. 



that the subject, which it discussed in detail on the basis of a thorough 
report, can be best dealt with by way of bilateral agreements. 

92. Above all, there is room lor a further scientific effort to clarify and 
make more precise the conditions of the operation of the doctrine rebus 
sic stantibus. Thus the Harvard Research Comention, following closely the 
decision of the Permanent Court of International Justice in the Free Zones 
case between Switzerland and France, adopted a formulation of the clausula 
rebus sic stantibus which many may find unduly restrictive (article 28). 
But if the principle of fidelity to treaties is to he maintained and strength- 
ened, then a more searching enquiry than has been made hitherto is neces- 
sary as to the effect of changed conditions upon the continued obligation 
to perform a treaty. To say, as suggested in the Harvard Draft, that the 
change must refer to a “state of facts the continued existence of which was 
envisaged by the parties as a determining factor moving them to undertake 
the obligations stipulated” may mean attaching too rigid a condition upon 
the operation of the clause which, in the general interest, ought not to be 
reduced to a mere formula. There is reason to believe that this is the kind 
of subject which, both because of its importance and of its political impli- 

* cations, can be suitably treated by a highly authoritative body such as the 
International Law Commission in connexion with the condition of the 
law of treaties. 

VI. THE LAW OF DIPLOMATIC INTERCOURSE AND 
IMMUNITIES 

93. The subject of the Law of Diplomatic Intercourse and Immunities 
requires but brief comment in the present survey. The question of diplo- 
matic privileges and immunities was among those which the Comnjijttee of 
Experts of the League of Nations, after studying the replies of the Gov- 
ernments, considered, without much hesitation, as ripe for codification. The 
Assembly of the League, while deciding in September 1927, that a con- 
ference should be convened for the purpose of codifying the Laws of Na- 
tionality, of Responsibility of States, and of Territorial Waters, was of the 
opinion that no action should be taken with regard to Diplomatic Privi- 
leges and Immunities. 09 What were believed to be the discouraging results 
of the First Hague Codification Conference and the political conditions of 
the world in the last decade of the existence of the League of Nations were 
responsible for the fact that no further attempt was made to proceed with 
the codification of a subject as to which there exists every substantial meas- 
ure of agreement on matters of principle, which forms one of the oldest and 
most firmly established parts of international law and the application of 
which is a constant occurrence. In 1927 and 1928 the Committee of Experts 
considered also the question of the Revision of the Classification of Diplo- 
matic Agents. However, in the light of the answers received from Gov- 

*This was also the decision with regard to the Law of Piracy. 


53 



ernments the Committee found that the matter was not of sufficient urgency 
and importance to warrant its retention as one of the topics of codification. 
In 1928 the Sixth International Conference of American States concluded at 
Havana a Convention on Diplomatic Officers— an instrument which is of a 
more detailed character than most of the other Pan-American Conventions 
of this type and which is not confined to the question of diplomatic immu- 
nities. For it is also concerned with the organization of the diplomatic mis- 
sion, the duties of diplomatic representatives, and the commencement and 
termination of the diplomatic mission. In 1932 the Harvard Research in 
International Law published a Draft Convention, accompanied by scholarly 
comment and abundant material, on Diplomatic Privileges and Immunities. 

94. The work of the League of Nations Committee of Experts, of the 
Havana Convention of 1928, and of the Harvard Research, the docu- 
mentation on which that work was based, as well as the rich sources 
of judicial practice, of diplomatic correspondence, and of doctrinal writing 
and exposition, provide sufficient material for a comprehensive effort 
at codifying this part of international law. The wealth of the avail- 
able practice need not necessarily mean that such codification would 
be merely in the nature of systematization and imparting precision to a 
body of law withTegard to which there is otherwise agreement on all details. 
This is not the case. Practice has shown divergencies, some of them per- 
sistent, on such questions as the limits of immunity with regard to acts of a 
private law nature, the categories of the diplomatic staff which is entitled 
to full jurisdictional immunities, the immunities of the subordinate staff, 
the immunities of nationals of the receiving State, the extent of the immu- 
nities from various forms of taxation, conditions of waiver of immunities, 
and the nature of acts from which such waiver will be implied. There may 
also have to be considered the consequences of the partial amalgamation, 
in some countries, of the diplomatic and consular services. For the task 
confronting the International Law Commission in this matter is not only 
one of diplomatic immunities and privileges, but also of the various aspects 
of diplomatic intercourse in general. 

VII. THE LAW OF CONSULAR INTERCOURSE AND 
IMMUNITIES 

95. tome of-the considerations referred to in the preceding section on the 
codification of the Law of Diplomatic Intercourse and Immunities apply 
afeo to the Law relating to Consuls. Both constitute one of the oldest 
branches of international law; both loom large in the daily relations of 
States. In 1928 the League of Nations Committee of Experts reported to the 
0nmd! of the League that the question of the ‘Legal Position and Func- 
tiotss of Consuls" was “sufficiently ripe for codification". In the same year 
the Assembly decided to reserve this question “with a view to subsequent 

For reasons already stated, no conference on this subject took 
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place. Important aspects of the Law of Consular Intercourse had been pre- 
viously codified in the Caracas Agreement between some South American 
States in 1911. The Sixth International Conference of American States 
adopted in 1928 a comprehensive Convention on Consular Agents the prin- 
cipal sections of which are concerned with the appointment and functions 
of consuls, their prerogatives and immunities, and the suspension and termi- 
nation of consular functions. The Harvard Research produced in 1932 a 
detailed Draft Convention on the Legal Position and Functions of Consuls. 
Any subsequent effort to codify this aspect of international law will, in addi- 
tion, be able to rely on unusually extensive material in the form of regula- 
tions issued by almost all States to their consular representatives abroad, on a 
great number of treaties which cover the subject either within the frame- 
work of general treaties of commerce and navigation or in instruments 
devoted entirely to the legal position and functions of consuls. 

96. While the law on the subject is based on the general recognition of 
the. principle that consuls do not enjoy diplomatic character, 70 the existing 
practice, however abundant, does not show such a degree of uniformity as 
to make the work of codification one of mere co-ordination and systema- 
tization. It is of interest to note that the authors of the Harvard Research 
Draft, after drawing attention to the voluminous material on the subject, 
state that “a perusal of this material indicates that comparatively few of 
the functions and privileges of consuls are established by universal interna- 
tional law” and that “thus a code on the subject will be to a considerable 
extent legislation”. 71 However, it is probable that in the field of consular 
functions and immunities the work of the International Law Commission 
will be less in the nature of legislation than in other fields. Thus in the 
matter of immunities of consuls from the civil and criminal jurisdiction 
of the receiving State with respect to their official acts, the existing practice, 
which is fairly uniform, will be found to be one of the application of the 
general rule of international law with regard to the jurisdictional immu- 
nities of foreign States. On the other hand, the International Law Com- 
mission will probably have to consider afresh the objections raised in the 
Committee of Experts to the codification of this branch of the law on the 
ground that, in view of the wide diversity in the economic and political 
conditions of various States, this was a subject more suitable for regulation 
by way of bilateral treaties. 72 Eventually the opinion prevailed that, in view 

w The cautious wording of article 12 of the Havana Convention of 1928 may be noted 
in this connexion. It lays down that “in case of the absence of a diplomatic representative 
of the consul’s State, the consul may undertake such diplomatic actions as the government 
of the State in which he functions may permit in such cases”. An express reservation to 
this article was entered by Venezuela on the ground that “it is totally opposed to our tra- 
dition, maintained since it was established until the present time in a way that admits 
of no change”. 

n At p. 214. 

n See the observations of the British representative at the third session of the Committee 
in 1927, Minutes , p. 25, and of the French representative at the first session, 1925, ibid*, 
p. 3L The replies of Governments were less favourable to codification than in the case 
of diplomatic immunities. While eighteen were in favour of codification, eight were 
against it See Minutes of the Fourth Session, 19g8, p* 16. 



of the continual expansion of international trade, the legal position and 
functions of consuls should be regulated on as universal a basis as possible. 


VIII. THE LAW OF STATE RESPONSIBILITY 


97. A substantial portion of international law relating to State responsi- 
bility has received attention and considerable study in connexion with the 
work of codification under the auspices of the League of Nations. The bases 
of discussion drafted in preparation for the Codification Conference of 
1930; the replies of the Governments on which its draftsmen relied; the 
preliminary discussions of the Committee of Experts; and the work, however 
inconclusive, of the Conference of 1930— have all made a notable contribu- 
tion to the further study of the subject. The same applies to the Draft 
Convention prepared in 1929 under the auspices of the Harvard Research. 
It was only natural that the preparatory work of a codification conference on 
the subject of the responsibility of States for damage to the person and 
property of aliens should cover what is perhaps the major part of the law 
of State responsibility. This is so for two reasons. In the first instance, 
treatment of aliens and injuries to aliens have constituted in practice the 
most conspicuous application of the law of responsibility of States. In the 
jurisprudence of international tribunals claims arising out of injuries to the 
person and property of aliens have constituted the bulk of the cases decided 
by them. Secondly, whatever may be the occasion for charging a State with 
responsibility under international law— whether it be the treatment of aliens, 
or the violation of a treaty, or failure to prevent the use of national ter- 
ritory as a base for acts noxious to the legitimate interests of neighbouring 
States— these questions are connected, in most cases, with the central prob- 
lems of State responsibility and call for elucidation of conditions under 
which a State is liable. Thus questions of the responsibility of the State 
for acts of officials acting outside the scope of their competence, its respon- 
sibility for acts of private persons, the degree, if any, to which national law 
may be invoked as a reason for the non-fulfilment of international obliga- 
tions, the requirement of fault as a condition of liability— these questions 
are common to all aspects of State responsibility. Some of these questions 
were discussed in connexion with the topic which was the subject matter of 
the Hague Conference. Others, referred to in the bases of discussion, were 
not considered by the Conference. These included: concessions and public 
debts, extent of liability for deprivation of liberty, losses incurred by 
foreigners as the result of insurrections and riots, liability of the State for the 
acts of its political subdivisions and protected States, the measure of dam- 
ages, nationality of claims, factors excluding or limiting liability such as 
self-defence, reprisals and the Calvo clause. As mentioned, some of these 
problems are common to other aspects of the law of State responsibility. 



However, it is dear that that branch of international law transcends 
of responsibility for the treatment of aliens. Its codification 



must take into account the problems which have arisen in connexion with 
recent developments such as the question of the criminal responsibility of 
States as well as that of individuals acting on behalf of the State. These, 
together with the question of superior orders, may be considered in con- 
junction with the codification of the principles of the Nurnberg Charter 
and Judgment as envisaged in the resolution of the Assembly. There are 
other questions which will require consideration in connexion with a codi- 
fication of the law of State responsibility. These include the problem of the 
prohibition of abuse of rights— a subject of increasing importance in the 
growing and interdependent international society; the forms of reparation; 
the question of penal damages; and the various forms and occasions of re- 
sponsibility resulting from the increasing activities of the State in the com- 
mercial and economic fields. Probably the Commission will also be con- 
fronted with the necessity of reconsidering the decision of the League of 
Nations Committee of Experts, reached by a majority vote at its fourth 
session, that extinctive prescription does not form part of international 
law and need not therefore be considered as a subject for codification. 73 
Apart from the controversial nature of the reasons adduced by the Com- 
mittee in support of its decision, the question of suitability for codification 
in respect of extinctive prescription— as, indeed, in respect of some other 
questions of limited compass— will assume a different complexion when 
considered as part of a codification of a wider branch of international law. 
It will be noted that the Eighth International Conference of American 
States decided in 1938 to proceed with the codification of various aspects of 
pecuniary claims, including the question of “prescription as extinguish- 
ing international obligations in the matter of pecuniary claims'* (resolu* 
tion No. XIX) . Previously, the Seventh Conference had decided to recom- 
mend the study, in connexion with the work of codification under the 
League of Nations, of the entire problem relating to the international 
responsibility of States (resolution No. LXXIV). 


IX. THE LAW OF ARBITRAL PROCEDURE 


99. It may be a matter for consideration whether the formulation of a 
code of arbitral procedure could usefully be included among the tasks 
of the International Law Commission. No such task was contemplated in 
connexion with the work of the League of Nations Committee of Experts. 
A number of cases and incidents which took place mainly after the First 
World War and which arose out of the activities of the Mixed Arbitral 


72 See Minutes of the Fourth Session , 1928, pp. 18-22, and ibid., pp. 47, 48, for the report 
of Professor Ch. de Visscher on the subject. It is of interest to note that in the previous 
year the Greco -Bulgarian Mixed Arbitral Tribunal, in the case of Sarropoulos v. Bulgarian 
State , affirmed emphatically that “prescription being an integral part of every system of law 
must be admitted in international law” and that “it was the duty of an arbitral tribunal 
... to consider the principles of international law in regard to prescription and to apply 
it in the specific case submitted to it” (Annual Digest of Public International Zow Casas, 
1927-1928, Case No. 173) . 


57 



Tribunals and other organs of arbitration raised the question of an 
authoritative formulation of some of the principles of arbitral procedure. 
This was so in particular with regard to the effects of excess of jurisdic- 
tion or alleged excess of jurisdiction on the part of the Tribunal, and 
to such matters as the consequences of essential error in the award as 
well as rehearing and revision and interpretation of arbitral atvards. By 
way of what may be clearly a legislative step, such codification might include 
provision for the appellate jurisdiction of the International Court of 
Justice, on the lines, for instance, of the proposal put forward by Finland 
in 1929 before the Assembly of the League of Nations and discussed in some 
detail by a representative Committee appointed by the Council. In gen- 
eral, the Draft Code of Arbitral Procedure submitted in 1875 to the Insti- 
tute of International Law, the relevant provisions of the Hague Conven- 
tion on the Pacific Settlement of International Disputes, and chapter IV 
of the Peace Code adopted in 1933 by the Seventh International Confer- 
ence of American States might be resorted to as a starting point for any 
codification of the subject. The entire absence of any activity of arbitral 
bodies in the period immediately following the Second World War may 
suggest that the codification of that subject is a matter of purely academic 
interest. However, there may be a disadvantage in generalizing the negative 
experience of what may be no more than a passing period of transition. 74 


w In a resolution adopted in 1927 at Lausanne the Institute of International Law decided 
lo continue the work begun on tire subject in 1875 and to undertake the preparation of a 
Code of Arbitral Procedure. 
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PART III 


The Method of Selection and the Work of the 
International Law Commission 

I. THE METHOD OF SELECTION 

100. The Survey of International Law undertaken in the preceding 
part of this memorandum, the conclusion of its first part and what is there 
suggested to be the correct interpretation of article 18 of the Statute of the 
Commission may be of assistance in supplying part of the answer to 
what otherwise appears to be the difficult and intractable problem of 
selection of topics for codification. The problem is of some obvious diffi- 
culty for there is no ready and practicable test of the “necessity*’ or “desir- 
ability”, in the sense of article 18(2) of the Statute, of codifying a par- 
ticular topic. It is not easy, from this point of view', to assign any clear 
priority to any of the topics here surveyed. If the term “desirable” is 
intended to cover subjects the codification of which is comparatively easy 
on the ground that there exists concerning them a substantial measure of 
agreement offering a prospect of success in the proposed international regu- 
lation, and if that test is acted upon, then there is some danger that the 
stature of codification through the International Law Commission may 
be reduced at the outset to matters— and even these are very few in num- 
ber— which are of little importance. It may be reduced to those subjects 
which the League of Nations Committee of Experts and the Assembly 
of the League discarded for the very reason that they were not important 
and therefore in no sense urgent. However, it is possible that the Com- 
mission may regard the term “desirable” as not differing substantially from 
“necessary”— as indeed seems to be indicated by the natural meaning of 
these words. In this case, the Commission' will tend to select topics the 
codification of which is considered “necessary or desirable” because of the 
importance of their subject-matter having regard to international interest, 
the requirement of peaceful international intercourse, and the authority of 
international law. From this point of view it may be found, as already sug- 
gested, that there is no criterion of selection which is capable of general 
formulation and that all subjects are important and their codification 
“necessary or desirable”. In fact, should the Commission approach the 
question of selection from the point of view of relative urgency— assuming 
that any such relation can be established— it may feel compelled to select the 
topics which the Committee o£ Experts and the Assembly of the League 
chose as ripe for codification by international conference and which it has 
. proved impossible to regulate through that procedure. 

101. The question of continuity of the task of codification in relation 
to the efforts Of the organs of the League of Nations in and prior to 1950 
will thus present" itself for early consideration by the Commis s ion. Such 
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consideration may, it is believed, have to be guided to a large extent by 
the fact that, because of the entirely novel character of the task of the 
Commission (which is not confined to the choice of subjects fit for imme- 
diate codification through an international conference), its standard of 
selection must differ from that adopted by the organs of the League. For 
while the test referred to in article 18(2) of the Statute of the Commis- 
sion is whether the codification of a topic is “necessary or desirable”, the 
resolution of the Assembly of the League of 22 September 1924, laying down 
the terms of reference of the Committee of Experts instructed them “to 
prepare a provisional list of the subjects of international law the regula- 
tion of which by international agreement would seem to be the most 
desirable and realizable at the present moment”. This latter condition— 
that the codification of the topics selected must be realizable— was often 
referred to in the deliberations of the Committee of Experts although, in 
the event, the codification of the three topics actually chosen for codifi- 
cation through an international conference proved to be not “realizable”.* 
However, in a considerable number of cases the Committee, while admit- 
ting that the codification of the proposed topic was desirable, discarded it 
for the reason that owing to the divergencies of national Iaw T s and juris- 
prudence the codification w T as not realizable. This took place with regard 
to subjects such as extradition, judicial assistance in penal matters, and 
jurisdiction of States with regard to crimes committed outside their ter- 
ritory. The International Law Commission is not confined to these nar- 
row limits. There is no reference in its Statute to the necessity of any 
topic selected being “realizable” as a subject of codification. As already 
mentioned, the reason for that difference is not difficult to surmise. The 
International Law Commission is not limited to the selection of such sub- 
ject as can be codified in the form of an international convention by an 
international conference of Governments or experts. It may, and is expected 
to, produce drafts of varying degrees of formal authority. A subject the 
codification of which may not be realizable by w T ay of a convention adopted 
by an international conference, may still be a “necessary or desirable” sub- 
ject of codification in any other of the various forms envisaged in articles 
20-23 of the Statute. For this reason the scope of selection open to the 
International Law Commission is much broader than in the case of the 
League of Nations Committee of Experts. That scope is not only wider. 
In a substantial sense it is almost unlimited, inasmuch as the Commis- 
sion is instructed to select subjects the codification of which is necessary 
or desirable. 

102. It is in this latter respect that the work of the Committee of Experts 
is highly instructive as showing that the codification of most subjects of inter- 
national law is necessary or desirable. This applies not only to the seven sub- 
jects which the Committee reported to the Council as ripe for codification. 
It applies also to those numerous topics, already mentioned, where codifica- 
tion was considered necessary but, owing to the divergencies in national 
(a consideration which, as pointed out below, is of 



very limited relevance in relation to the International Law Commission) . 
Moreover, the hall-mark of “necessity” is applicable also to those few sub- 
jects which the Committee discarded for other-comroversial-reasons, 
namely, that they were political in nature, as in the case of recognition of 
Go\ernments and State succession, or that they were not vet covered by a 
sufficient practice of States, as in the matter of prescription. In fact, it is 
believed that the Commission will be faced with the task of considering, at 
the very outset of its activity, whether, in the light of principle and of 
previous experience, it cannot rightly be said that the codification of prob- 
ably every subject of international law is necessary and desirable— “necessary 
and desirable” not in the sense of overwhelming and immediate urgency, but 
in the sense of appropriateness for international regulation made desirable 
by the necessity of removing uncertainty productive of confusion and fric- 
tion, by the necessity of preventing waste of international resources, by the 
necessity of filling gaps and meeting the new conditions of international life, 
and, generally, by the necessity of enhancing the authority of international 
law. From this point of view there is room for the opinion that every sub- 
ject discussed in the preceding Survey is a necessary and desirable subject of 
codification. This applies— perhaps with greater urgency than in other mat- 
ters— to such seemingly theoretical questions as those referred to in the Gen- 
eral Part of International Law, for instance, with regard to a codification 
of the principles governing the international rights and duties of individuals 
or the relation of international law to the law T of the land. In general, how- 
ever, there is no intrinsic priority and no corresponding standard of selec- 
tion from the point of view of necessity or desirability of codification be- 
tween subjects such as diplomatic immunities, extradition, obligations of 
territorial jurisdiction, State responsibility, the law of treaties, acquisition of 
territorial sovereignty, problems of the law of the sea, and so on. 

103. If we bear in mind that most questions of international law are 
generally of equal importance as objects of codification, that it may be 
found difficult to discover a working test of preference for the purpose of 
deciding whether it is necessary or desirable to codify a particular subject, 
and that the Commission must nevertheless proceed to some selection for the 
reasons both that it is instructed to do so by the Statute and that it cannot 
possibly codify all subjects at once— if we bear these factors *in mind then 
the problem of selection no longer appears as one of perplexing and arbi- 
trary choice. On the contrary, it resolves itself into a question of priority in 
point of time, within the framework of a comprehensive scheme embracing 
potentially the entirety of international law and by reference to such factors 
as the amount and accessibility of material on any given subject, the avail- 
ability of the appropriate personnel, and the continuity with the work 
already performed under the auspices of the League of Nations. Thus the 
Commission may wish to consider whether, in the first instance, it ought 
to continue the work on subjects which the League Committee of Experts 
declared to be ripe for codification or which, after ample investigation, it 
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discarded for the reason that owing to divergencies of national laws and 
jurisprudence no codification through international conference was feasible 
(a reason which, once more, does not apply to the International Law Com- 
mission, since its function is not limited to producing drafts to be accepted 
forthwith as conventions). On the other hand, it may be hoped that the 
selection of topics will be made by reference to a comprehensive and long- 
range plan, which could be the product of mature and prolonged delibera- 
tion, of codifying international law as a whole over a period which may cover 
a generation. The following three questions may have to be considered in 
this connexion. 

104, In the first instance, a decision will have to be made whether the 
topics selected shall cover limited and isolated branches of the law or 
whether the work of the Commission at any given period shall be devoted 
to a wader subject. By way of example, shall the work of the Commission 
at any given time embrace isolated and disconnected questions such as pre- 
scription, jurisdiction over aliens for crimes committed abroad, piracy, and 
extradition, or shall the policy be to limit the work of the Commission in one 
period of specific aspects of one integrated subject such as the law of the 
sea, the law of treaties, the law of jurisdictional immunities of States (i.e., 
States as such, their property, their ships, their armed forces, and so on)? 
Each of these general subjects could be divided and studied pari passu by a 
number of co-ordinated bodies. It is possible that in order to obviate the 
necessity of a selection of topics by reference to tests which at best are 
controversial and subjective, the Commission may decide to choose the broad 
fields of study in accordance with—and, possibly, in the order of— a system- 
atic classification of international law on some such lines as suggested in 
the survey undertaken* in part II of this memorandum. Thus it is possible 
that in any given period various Rapporteurs of the International Law 
Commission will be devoting themselves each to a specific problem within 
the wider division. A procedure on these lines might have the double merit 
of (a) giving an element of cohesion and integration to the work of the 
Commission, (b) preventing the impression, which would be detrimental to 
the authority of the Commission and to the usefulness of its work, that it is 
concerned with matters of minor importance selected at random. 

105. Secondly— and this is a matter connected with the selection of topics 
—the Commission may have to consider at an early stage whether its drafts 
shall be in the form of a general statement of principle (as is the case in 
some of the codification conventions concluded by the American States) 
or whether they should follow the lines of the bases of discussion prepared 
for the Hague Codification Conference of 1930 on the subjects of Territorial 
Waters and State Responsibility or, apart from its occasional deliberate 
obscurity and evasiveness, the Hague Convention on Certain Questions re- 
lating to the Conflict of Nationality Laws. The problem of the degree of the 
requisite generality of the law is, of course, not confine# to codification of 

Ww. In approaching it the Commission will probably have to 



take into account the fact that, in so far as one of the principal incentives 
lor the codification movement in the international sphere is the removal of 
uncertainties in the law, that object cannot he achieved by instruments of a 
general character. Similarly, in so far as the object of codification is to 
reconcile divergencies and remove causes of friction, that object can be 
achieved only imperfectly by drafts and conventions which may conceal con- 
tinued disagreement behind the cloak of a vague and elastic statement of 
general principle. There may be a disadvantage in weakening the authority 
of customary law by pronouncements of studied generality and incomplete- 
ness which are of limited usefulness for the settlement of disputes. Inter- 
national practice shows examples of such pronouncements in the form of 
conventions and otherwise. 

106. Finally, it will probably be necessary to clarify the import of article 
18, paragraph 2, which lays down that “when the Commission considers 
that the codification of a particular topic is necessary or desirable, it 
shall submit its recommendations to the ** General Assembly'*. Does the 
italicized part of this provision mean that decisions of the International Law 
Commission relating to the selection of every individual topic are subject to 
confirmation by the General Assembly? Any such result does not follow 
from the terminology of article 18. The records of Sub-Committee 2 of 
the Sixth Committee suggest that the question of the proper meaning of the 
word “recommendations” as used in article 18, paragraph 2, was left open 
for interpretation by the International Law Commission. 75 

II. THE CHARACTER OF THE WORK OF THE COMMISSION 

107. Before enquiring into the question of the method of the work of the 
International Law Commission, in particular with reference to article 20 of 
its Statute, it is necessary to consider the nature of the task of the Commis- 
sion. The principal aspects of this problem were discussed in part 1 of the 
present memorandum, where it was submitted that the function of the 
Commission is not -limited to a statement of the existing law by way of 
ascertaining the exact measure of existing agreement or disagreement. On 
the face of it, article 20 would not seem to limit the task of the Commission 
in any such way. It lays down that: 

“The Commission shall prepare its drafts in the form of articles and shall 
submit them to the General Assembly together with a commentary con- 
taining: 


75 Proposals made in Sub-Committee 2 to define more specifically the word '‘recommen- 
dations” were defeated. Mr. Beckett (United Kingdom) proposed at the eleventh meeting 
of Sub-Committee 2 that this paragraph should be amended to read , , it should present 
its recommendations to the General Assembly in the form of draft articles or otherwise”. 
This proposed addition was not carried, there being 7 votes in favour and 7 against. The 
representative of Australia then proposed that the paragraph, be amended to read; 
should present its reoommendatiems to that effect”. This proposed addition was rejected 
by'7 votes against & _ 



“ (a) Adequate presentation of precedents and other relevant data, includ- 
ing treaties, judicial decisions and doctrine; 

“ (b) Conclusions relevant to: 

“ (1) The extent of agreement on each point in the practice of States and 
in doctrine; 

“ (2) Divergencies and disagreements which exist, as well as arguments 
invoked in favour of one or another solution/' 

These terms of article 20 suggest that it deliberately avoids any limitation 
of the function of the Commission to a mere registration of the existing 
law. In the first instance, it does not provide that the Commission shall con- 
fine itself to ascertaining the extent of the agreement and of the divergencies. 
On the contrary, it lays down that in the commentary to its draft the Com- 
mission shall present its conclusions relevant to the extent of agreement or 
divergencies. This implies a critical task of appreciation and of weighing 
the causes of the existing discrepancies. Moreover, the Statute expressly in- 
structs the Commission to presents its conclusions “relevant to . . . arguments 
invoked in favour of one or another solution". Secondly, the task of the 
Commission to arrive at a conclusion and judgment of its own is clearly 
indicated by its duty to prepare drafts in the form of articles. In the 
nature of things these cannot be hesitating, inconclusive and purely informa- 
tive statements of detached compilation. They imply an expression of deci- 
sive judgment as to what is the proper rule of law. What is the proper 
rule of law in this context? It is, in the first instance, the rule based on exist- 
ing law as evidenced, in the terminology of Article 38 of the Statute of the 
International Court of Justice, by international treaties, international cus- 
tom, general principles of law and the subsidiary sources of law enumerated 
therein. In the absence of guidance from these sources of law-in particular, 
in the absence of agreement— the proper rule of law is that which in the 
view of the Commission ought to be the law. As already stated, in the case 
of the International Law Commission the possible combination of functions 
follows naturally from the varying degrees of formal authority which its 
drafts and comments may possess at any given time. Accordingly, much of 
the product of its work may follow the lines of some of the past great 
achievements of codification in the municipal sphere. They will not only 
be acts of international law finding, but also, if necessary, acts of interna- 
tional legislation and of international statesmanship. 

108, The above considerations do not imply that the Commission will 
be absolved from stating, in the first instance, what the law is. To do that 
is its primary task, and it is probable that the Commission will wish to 
adhere to it wherever possible. In the sphere of codification— as distinguished 
from that of development of international law— the main purpose of the 
Commission is not that of an international legislator. Its function is essen- 
tially and in the first instance that of a judge. It has to find what the law is 
and to present it in a form which is precise, systematic and as detailed as the 
pt^dple of the necessary generality of the law allow. 



109. However, that principal function of ascertaining the existing law 
does not exhaust the task of the Commission. In two respects it must go 
outside the province normally— but not invariably— reserved for die judge. In 
the first instance, when there is a divergence of practice or views it cannot be 
limited to purely formal solutions on which courts have occasionally relied— 
as they did, for instance, in the Sararkar case between Great Britain and 
France and in the Behring Sea Arbitration between Great Britain and the 
United States of America. In both cases the Tribunals solved the difficult) 
occasioned by the absence of a rule of international law directly applicable 
to the distinctly novel situation before them by relying on the fact that 
international law, in the particular case, did not impose upon the Stale in 
question any obligation to act in such a way as to renounce its freedom of 
action apparently grounded in a general rule of international law. It is 
controversial whether a formal test of that nature is sound even in relation 
to an international tribunal. Thus in other cases— as, for instance, in the 
Trail Smelter case between the United States and Canada— the Arbitrators 
held that the presumptive freedom of action of the State within its territory 
must yield to higher legal considerations which had previously received 
no imprimatur of an international convention or of international judicial 
precedent. It is doubly controversial whether such purely formal finding of 
the existing law is appropriate in relation to the task of codification. On 
the other hand, the International Law Commission will be in the same 
position as an international tribunal which in cases where there is a clear 
discrepancy of practice cannot solve the difficulty by pronouncing that there 
is no law at all for the reason that there *is no agreed law. On the com 
trary, like an international tribunal, the Commission, entrusted with the 
task of codifying the law, must either choose among conflicting contentions 
or, more reasonably, formulate a solution which is in the nature of a com- 
promise— a compromise not of a diplomatic character but one reached by 
reference to requirements of justice, of general interest of the international 
community, of international progress, and of the neighbourly adjustment of 
international relations, as well as to such established rules of international 
law in other spheres as are not inconsistent with these factors. In some cases, 
as in the case of the breadth of territorial waters, a solution of this nature 
may take into consideration, in terms of general principle, the legitimate 
interests of individual States and acquired and prescriptive rights. Or, as 
in the case of the plea of non-discrimination with regard to the responsi- 
bility of the State to respect the property of aliens, it may be found in 
what appears at first sight to be a mechanical compromise but which would 
in effect be a recognition of the fact that neither the absoluteness of the 
rights of property nor freedom from responsibility postulated by reference 
to the equality of treatment of aliens and nationals are, without qualification, 
a principle of international law. 

110. There is, secondly, no reason why the independent Creative function 
of the Commission should be limited to cases in which it has ascertained 
disagreement in the existing practice. For^even in cases in which practice 



has not revealed marked divergencies, it will be within the province of the 
Commission, after it has laid down what is the indisputable rule of law, 
to examine that rule in the light o£ modern developments and requirements 
and to suggest such improvements in the law and such modifications of 
the existing law as may be required in the interest of justice and of inter- 
national social progress. There is no objection to the fulfilment of that 
duty— for a duty it probably is in -terms both of the provisions of the 
Statute of the International Law Commission and of the task of codification 
in general— so long as the Commission contrives to preserve a clear distinc- 
tion between what it finds to be the law and what it considers to constitute 
the necessary improvement of the law. The Statute lays down expressly, in 
article 20, that the task of the Commission embraces the presentation of 
conclusions, by way of a commentary, relevant not only to “divergencies and 
disagreements which exist” but also “to the extent of agreement in the pra%. 
tice of States and in doctrine”. The performance of a task thus conceived is 
not inconsistent even with the function of a judge. International arbitra- 
tors have exercised it either in pursuance of a special authorization by the 
parties— as in the case of the North Atlantic Fisheries Arbitration between 
Great Britain and the United States— or independently of it. The last para- 
graph of Article 38 of the Statute of the International Court of Justice en- 
visages the possibility of such an authorization. So long, it may be repeated, 
as the International Law Commission distinguishes clearly between what it 
finds de lege lata and what it proposes as the proper rule of law de lege 
ferenda , there is no objection— there is every inducement— to its acting in 
that capacity and to giving expression to a constructive and what is currently 
referred to as the sociological approach to international law. 

II L In thus acting— with regard to cases both of agreement and of dis- 
agreement in existing law and practice— the Commission will be in a posi- 
tion to reduce to their legitimate proportions the divergencies and peculiari- 
ties of national laws and judicial and other practice. In the context of an 
international conference aiming at decisions which are unanimous or which 
approach unanimity, such divergencies assume the complexion of rigidity 
and permanency which is often out of all proportion to the national inter- 
est involved or even to the truly fundamental principles of international 
jurisprudence. Such divergencies are frequently a matter of form. As in the 
case of the alleged fundamental differences between the so-called Anglo- 
American and Continental conceptions of international law, they have 
proved, upon analysis, to be grossly exaggerated. There have been cases 
where divergencies which at an international conference were elevated to 
the dignity of an immutable principle of national law and tradition have 
been subsequently changed by normal and inconspicuous processes of inter- 
national legislation. The changes effected in some countries in the law of 
nationality and of exemption of governmental agencies from civil liability 
niay quoted as an instructive example. However that may be, the Inter- 
national Law Cdnmaisskm is not in the same position as an international 
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conference aiming at unanimity or quasi-unanimity. Its province and its 
terms of reference are of sufficient breadth and elasticity to enable it to con- 
sider national divergencies of various kinds in the framework of a function 
of international legislation and statesmanship in their wider sense. In ac- 
complishing this task the International Law Commission may be aided by 
a compilation— a synopsis— showing the divergencies in governmental prac- 
tice, in national law, and in the jurisprudence of courts in the entire field 
of international law. A compilation of that nature would form a useful 
supplement to a Survey of International Law, in conformity with article 18 
of the Statute, which the Commission may eventually adopt as the basis of 
its work. The usefulness of such a survey of divergencies— a work of some 
magnitude— would be enhanced if it were accompanied by a critical exami- 
nation of the causes which underlie them. 

112. These, then, are the two principal aspects of the task of the Com- 
mission: (1) the ascertainment, in a systematic form, of the existing law; 
(2) the development of the law, in the wader sense, “in the fields where there 
has already been extensive state practice, precedent and doctrine” (article 
20), by filling the gaps, reconciling divergencies and the formulation of im- 
provements in cases in which the situation calls for a combination of the 
consolidating and legislative aspects of codification. In addition, it must be 
a matter for consideration to what extent the Commission ought to combine 
with these tasks another function which is largely political in nature, namely, 
that of initiative and active assistance in the transformation of the products 
of its work into international conventions proper. This aspect of its task 
would involve constant consultation with Governments. The possibility of 
such consultation was suggested to the Codification Committee of 1947. 
Thus we find the following observation in the statement submitted by the 
representative of Brazil: “Neither the codification nor the development of 
law can be achieved merely by submission of learned opinions. They must 
take the form of resolutions by the General Assembly or of multilateral con- 
ventions. But these resolutions and conventions must not be submitted 
under hake it or leave id conditions.” 76 

113. Finally, apart from the possibility of contributing directly to the 
development of positive international law by way of conventions and of 
influencing governmental and judicial practice by the products of its work 
which have not yet materialized into conventions, there will offer itself to the 
Commission an opportunity of a scientific achievement of unusual magnitude 
in the field of international law. If the Commission contrives to avail itself to 
the full of the avenues offered by Article 19 of its Statute 77 — a task which 
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n Article 10 provides as follows: “The Commission shall adopt a plan of wort appro- 
priate to each case. The Commission shall, through the Secretary-General, address to 
Governments a detailed request to furnish the texts of laws, decrees, judicial decisions, 
treaties, diplomatic correspondence and other documents relevant to the topic being 
studied and which the Commission deem necessary.” 
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requires a considerable amount of direction and centralization— then, in 
the course ol time, it will assemble an abundance of material which has not 
been available in the past to other official or private organs of codification. 
That material when woven into the fabric of the drafts and commentaries 
of the Commission will represent a mo valuable scientific result covering, 
in the fullness of time, the entire corpus juris gentium . Valuable as have 
been in the past the efforts of private initiative in this field, the cumulative 
product of the work of the International Law Commission, aided by the 
resources of the United Nations as a whole, ought— regardless of how much 
of it will materialize in the form of conventions— to represent a correspond- 
ingly higher achievement of lasting value, usefulness, and authority. 

III. THE PROCEDURE OF CODIFICATION 

114. In view of the observations of the preceding chapters concerning the 
character and the method of the function of the International Law Com- 
mission, only brief comment is required with regard to the procedure which 
may be followed in the matter of codification. Unlike the case of “develop- 
ment of international law”, the Statute of the Commission does not prescribe 
in detail the procedure to be followed in the matter of codification. It 
merely lays down, in article 19, that “the Commission shall adopt a plan of 
work appropriate to each case”. In general, it -would appear that with 
regard to codification the volume of research, discussion and other prepara- 
tory work will be distinctly more considerable than in the case of “devel- 
opment”. For in the former case the scope of the subject in relation to each 
particular topic will be both wider and covered by abundant material which 
will have to be collected, examined, and analysed. The Commission may 
consider the possibility of the following procedure. 

115. The main part of the preparatory work on a given subject, when 
not entrusted to the Secretariat, 78 might be performed by a Rapporteur under 
the general guidance of and in constant consultation with a sub-committee 
of the Commission. In his work, which would have to extend in the first 
instance over a period of one year to eighteen months, he would have the 
professional collaboration of the regular members of the Secretariat in the 
Division for the Development and Codification of International Law, and of 
such special research assistants and consultants as necessary. One of the 
members of the Division for the Development and Codification of Inter- 
national Law would assume, at the request of the Rapporteur concerned, 
the responsibility for the collection, in the language of article 19 of the 
Statute, of “the texts of laws, decrees, judicial decisions, treaties, diplomatic 
correspondence and other documents relevant to the topic being studied and 
which the Commission deems necessary”. 

n The C omm ission may desire to entrust much of the preparatory work to the Division 
for the Development and Codification of International Law in the United Nations Sec- 
retariat, m was done by the General Assembly in resolution 175 (II) of 21 November 
190 , ■ ' 



116. The Commission would appoint, with regard to each particular 
topic, a sub-committee of three or four of its m< mbers to guide and to assist 
the Rapporteur in the preparation of the preliminary strsion of the draft 
and the commentary. Arrangements would be made, with that object in 
view, for frequent meeting— three or four times a year— between the sub- 
committee and the Rapporteur. The Commission and the sub-committee 
may have to lay down, fiom the vers outset, the guiding principle that the 
actual preparation of the drafts and commentaries must be the responsibility 
of one person, and that it would be inconsistent with the scientific char- 
acter and the impoi lance of the work of codification to encourage any system 
of collective drafting. 

117. After the Rapporteur, in co-operation with the sub-committee, has 
prepared the preliminary draft of the articles and of the commentary, the 
draft might be submitted to the International Law' Commission. Comments 
might also be invited from bodies concerned with the scientific study of 
international law r , in particular from the Institute of International Law. 
With regard to the latter it may be a matter for consideration to what 
extent the authority and resources of that highly qualified body of experts 
should be utilized in connexion with the w'ork of codification. It might 
be possible to agree that, at least with regard to some topics, the Institute of 
International Law should appoint commissions the work of which would 
cover subjects studied by the Rapporteur and the sub-committee and that 
these commissions should comment and express an opinion on the drafts 
and commentaries. Similarly, the preliminary drafts of the articles and of 
the commentary covering the individual topics could be published for study 
and discussion by other scientific bodies, in particular the International 
Law Association— a committee of which, under the chairmanship of Judge 
McNair, produced a valuable report on the subject— and in legal periodicals. 
Thus the work of the Commission would be accompanied and aided by— 
as it would be a stimulus to— fruitful and invigorating scientific activity in 
the field of international law in various countries. The Commission may also 
find it desirable to maintain close contact with and to benefit from the 
experience of the organs of the Pan-American Union charged with the codi- 
fication of international law’. The detailed resolutions on the methods of 
codification of international law T adopted by the Seventh International Con- 
ference of American States in 1933, by the Inter-American Conference for 
the Maintenance of Peace in 1936, and by the Eighth International Confer- 
ence of American States in 1938, may be found of considerable assistance in 
this connexion. 79 

118. After a suitable interval— perhaps of one year or so— the Rapporteur 
and sub-committee would reconsider the preliminary draft of the articles 
and the commentary in the light of the criticism and observations of 

w These resolutions are conveniently reproduced in The International Conferences of 
American States , First Supplement, 1933-1940. Published by the Carnegie Endowment feat 
International Peace (1940), pp. 84, 145 and 246, respectively. 
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Governments, of the member* of the International Law Commission, of 
scientific bodies and of private scholars. The rev Led draft would then be 
submitted for discussion by the International Law Commission as a whole 
and for such action as the Commission might consider appropriate by 
reference to articles 21-23 of its Statute. Such action would include, in the 
terms of article 22, the preparation of “a final draft and explanatory report” 
for submission, with recommendations, to the General Assembly. Even at 
this stage, in order to ensure continuity and to minimize the drawbacks in- 
herent in collective drafting, the Commission, while retaining full respon- 
sibility for the final draft, might usefully consider the advisability of 
availing itself of the sen ices of the Rapporteur and of the sub-committee 
concerned. 

119. It may be assumed that at any given period a number of Rapporteurs 
and sub-committees of the Commission will be engaged in studying and pro- 
posing drafts and commentaries on a series of topics— probably within an 
integrated wider field in the sense suggested above. Thus, in the scheme 
as contemplated, the Commission— sitting either as a body or through its 
subcommittee co-operating with the Rapporteurs— would conduct its activity 
in semi-permanent session. In this respect it would differ from some other 
commissions, especially those set up by the Economic and Social Council. A 
development of this nature would be in accordance with the importance of 
the task entrusted to the Commission. Its Statute, which in its principal 
aspect is the result of a statesmanlike and beneficent compromise between 
the codification of international law through formal conventions and codi- 
fication through non-governmental scientific statement and restatement of 
the law, affords the United Nations the opportunity, long awaited, of re- 
moving a grave defect in international law and of enhancing its usefulness 
and authority as a true system of law. It may properly be claimed that the 
scope and intensity of the work of the International Law Commission should 
be commensurate with the significance and the potentialities of the task 
with which its Statute and the United Nations have entrusted it. 
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